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FACTUM OF THE APPLICANT 

PART I - IDENTITY OF APPELLANT, PRIOR COURT & RESULT 

1. The Town of South Bruce Peninsula is responsible for maintaining Sauble Beach, a 

popular tourist destination on the shores of Lake Huron. Tourism is a major contributor to the 

Town’s economy and the beach is the driver of that tourism. 

2. Since 2007, the beach has been used by the piping plover, a migratory shorebird listed as 

endangered pursuant to the Endangered Species Act. The plover arrives at the beach in or around 

April each year to mate and fledge chicks before departing south again in or around August. 

3. In 2018, the Town was charged with two counts of damaging plover habitat, contrary to 

s. 10(1)(a) of the Endangered Species Act. The charges relate to maintenance work the Town 

performed on the beach in 2017, at times when the plovers were not present.  

4. The Town was convicted of both charges before Justice of the Peace C.W. Anderson. The 

charges were upheld on appeal before Justice Morneau, although the Appeal Judge held that the 

Justice of the Peace had erred in finding that the south end of the beach was plover habitat. 

PART II - OVERVIEW - NATURE OF CASE AND ISSUES 

5. There are two issues that warrant appellate review. The first is the proper interpretation of 

s. 10(1) of the Endangered Species Act. This provision has received almost no judicial attention, 

and none from this Court.  

Endangered Species Act, 2007, S.O. 2007, c. 6, s. 10(1) (Motion 

Record, Tab 9, pp. 88-89)  

6. The section makes it an offence to “damage” the habitat of a species listed as endangered 

or threatened on the Species at Risk in Ontario List. But the act does not define “damage”.  



-2- 

 

 

7. Section 10(1) carries significant penalties. The section applies to over 175 species of 

plant and animal and applies to a vast range of habitats and geography on public and private land 

across the province. Individuals face a fine of up to $250,000 or imprisonment of up to a year. 

Corporations face a penalty of up to $1,000,000. Anybody who finds themselves in an area 

considered habitat for an endangered species – even an area as busy and publicly accessible as 

Sauble Beach – can potentially “damage” habitat on the definition applied in this case .  

8. The Justice of the Peace’s interpretation of “damage” is impermissibly expansive. 

Relying on the Oxford English Dictionary, he defined it to mean “something that makes [habitat] 

less attractive, useful or valuable.” He held that the damage could be “minor or temporary in 

nature.” He held that the Crown did not need to prove any detrimental impact whatsoever to the 

endangered species in order to prove damage to habitat. 

Reasons for Decision of Justice of the Peace C.W. Anderson, at pp. 

7-8 (Motion Record, Tab 6, pp. 41-42) 

9. This interpretation is in error. It is inconsistent with this Court’s instruction that the 

statute’s purpose is to balance protection of species at risk with the economics of industries that 

operate under the auspices of the act. The interpretation also fails to comply with the interpretive 

principle emphasized by this Court that dictionary definitions fail to account for the context-

specific analysis required for statutory interpretation, and relying on a dictionary definition can 

be an error.  

Ontario (Community Safety and Correctional Services) v. Ontario 

(Information and Privacy Commissioner), 2011 ONCA 32, at 

paras. 30-31 (Applicant’s BOA, Tab 1) 

10. The second appeal issue concerns the application of the White Burgess test in the 

regulatory context and the ability of the Crown to present the evidence of a key member of the 



-3- 

 

 

investigation and prosecution team as an independent expert at trial. This issue has been the 

subject of considerable debate at the Provincial Court and Superior Court level but has not been 

considered by this Court in the regulatory context.  

PART III - SUMMARY OF FACTS 

i. Plovers arrive at Sauble Beach 

11. Sauble Beach is an important asset for the Town. It is a heavily recreated tourist 

destination. The Town is responsible for ensuring the beach is safe for the public and that it 

remains popular for tourists. The beach is very important to the Town and the Town exercises 

great care maintaining it. 

Cross-examination of Crain, at p. 114, ln. 26 to p. 115, ln. 22 

(Motion Record, Tab 10, pp. 132-133) 

Cross examination of Cuthbert, at p. 71, lns. 16 to 25 (Motion 

Record, Tab 14, p. 150) 

12. In 2007, the piping plover nested on Sauble Beach for the first time in 30 years. The 

piping plover is an endangered species for the purposes of the Endangered Species Act (the 

“ESA”). The Town embraced the return of the plover and has devoted substantial resources to its 

recovery and protection. 

13. Plovers do not spend the entire year at Sauble Beach. They typically arrive in the third 

week of April and depart between early to late August to the Gulf of Mexico, the Atlantic coast 

of the United States and some of the Caribbean islands. 

ii. Town balances beach maintenance and protection of plover 

14. The beach requires a lot of maintenance, much of which cannot be done when the plovers 

are present. The Town performs maintenance, including heavy maintenance, prior to the arrival 
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of the plover and after they leave. Invasive species have to be managed, sand covers playground 

equipment, wave and wind action deposit dangerous debris on the shoreline and drainage ditches 

and swales collect water and pose health and safety hazards.  

Cross-examination of Crain, at p. 111, lns. 10-17 (Motion Record, 

Tab 10, p. 131) 

15. The Town has always worked closely with the Ministry of Natural Resources and 

Forestry (the “MNRF”) to balance challenges posed by the arrival of the plovers. As found by 

the Justice of the Peace, there was a spirit of cooperation between the Town and the MNRF from 

2007 through to early 2017. Meetings and email correspondence between the Town and MNRF 

were frequent and it “appeared to work well”. 

Reasons for Decision of Justice of the Peace C.W. Anderson, at p. 

12 (Motion Record, Tab 6, p. 46) 

16. Under the stewardship of the Town, Sauble Beach became one of the most successful 

sites for the piping plover in North America. While results vary due to a number of factors, many 

chicks have hatched and successfully “fledged” (grown to the point of being capable of flight): 

 

Year Nests Eggs Chicks Hatched Chicks Fledged 

2007 1 4 4 3 

2008 3 8 2 1 

2009 4 16 12 7 

2010 3 12 4 1 

2011 2 8 7 4 

2012 2 8 8 3 

2013 4 12 6 3 

2014 7 23 6 0 

2015 4 15 8 4 

2016 5 18 6 0 

2017 5 17 12 7 

 

Trial Exhibit 30, Summary of Nest Success at Sauble Beach 

(Motion Record, Tab 22, p. 212) 
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iii. Beach maintenance work in 2017 

17. In early April 2017, the Town mechanically raked the beach. The plover had not yet 

arrived.  

Reasons for Decision of Justice of the Peace C.W. Anderson, at p. 

7 (Motion Record, Tab 6, p. 41) 

18. 2017 was a very successful year for the plover at Sauble Beach. 12 chicks hatched and 7 

chicks fledged, tying the previous record set in 2009.  

19. On August 9, 2017, the Town wrote to the MNRF, informing it of maintenance activities 

it planned to undertake in the following weeks. The work included use of a medium-sized 

bulldozer. The plover had left the beach by this time. 

Trial Exhibit 8, Letter from Mayor Jackson to MNRF (Motion 

Record, Tab 15, pp. 159-160) 

20. The MNRF responded on August 18, 2017. It confirmed that “raking, leveling swale and 

wet areas, removal of debris and filling in large holes is unlikely to damage or destroy habitat” 

when the plovers had left the beach. It raised no objection to the use of a bulldozer. 

Trial Exhibit 9, Letter from Tracy Allison to the Town (Motion 

Record, Tab 16, pp. 161-162) 

21. The bulldozer was used on the beach on August 23 and 24, 2017 and again in early 

September. The sand was levelled out and smoothed. Some vegetation was cut down and some 

areas of the foredunes were flattened. The Town told the Ministry it was going to use a medium 

sized bulldozer on the beach to remove invasive vegetation and restore the beach. The Ministry 

did not object. 

Reasons for Decision of Justice of the Peace C.W. Anderson, at pp. 

15-16 (Motion Record, Tab 6, pp. 49-50) 

22. The MNRF did not lead any evidence as to the success of the plovers in 2018. 
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iv. Town convicted of damaging plover habitat 

23. The Town was charged with damaging plover habitat contrary to s. 10(1)(a) of the ESA, 

as a result of the raking performed in April 2017. On July 25, 2018, the Town was charged with 

a second count of damaging plover habitat contrary to s. 10(1)(a) of the ESA, as a result of the 

work with the bulldozer performed on August 2017. 

24. In convicting the Town on both charges, the Justice of the Peace found, contrary to the 

opinion of the Crown experts, that the entirety of Sauble Beach was piping plover “habitat” and 

that “damage” meant to do “something that makes [habitat] less attractive, useful or valuable”. 

He concluded that raking the beach “would be an example of making the beach less attractive, 

useful or valuable”, even “minor or temporary in nature”. 

Reasons for Decision of Justice of the Peace C.W. Anderson, at pp. 

7-8 (Motion Record, Tab 6, pp. 41-42) 

v. Robinson qualified as expert witness over Town’s objection 

25. The Justice of the Peace relied on the evidence of Suzanne Robinson to convict the 

Town. Robinson was tendered by the Crown as an expert on piping plovers and their habitat. The 

Justice of the Peace qualified Robinson as an expert over the Town’s objection that she lacked 

the necessary independence and impartiality required of an expert, as per the test laid out by the 

Supreme Court of Canada in White Burgess. 

26. Robinson has been employed as a biologist with the MNRF since September 2007. She 

has been responsible for the implementation of the Piping Plover Recovery Program at the 

Midhurst district, which includes Sauble Beach. 
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27. Robinson worked closely with other members of the MNRF team, including the 

enforcement branch.  

28. Since 2008, Robinson was the principal MNRF liaison with the Town about beach 

maintenance and plovers. She appeared before the Town’s Council in 2008, 2011 and 2014. She 

has been central to the MNRF’s views on what the Town can and cannot do on Sauble Beach. 

She testified that she expected that her advice and direction to the Town to be complied with. 

29. Robinson was told of the Town’s maintenance work immediately after it was done in 

April and September. The MNRF started its investigations immediately after the work. Robinson 

testified that she believed the Town was guilty in April and September 2017 after being told of 

the work even though she never attended the beach to review the work and hadn’t conducted an 

investigation.  

Voir Dire of Robinson, at p. 60, ln. 18 to p. 61, ln. 28 (Motion 

Record, Tab 12, pp. 138-139) 

30. The MNRF undertook a lengthy investigation. The trial testimony was that it could not 

make a charging decision without expert opinion as to whether habitat had been damaged. On 

November 10, 2017, after all interviews were complete, Staff Sergeant Maw, who was in charge 

of the investigation, asked Robinson for a written opinion as to whether the Town’s maintenance 

work had damaged habitat within the meaning of the ESA. The purpose of the opinion was to 

assist the enforcement branch in determining whether to press charges  

Cross-Examination of Mauthe, at p. 56, lns. 5-24 (Motion Record, 

Tab 10, p. 130) 

Trial Exhibit 16, Email from Rick Maw to Suzanne Robinson 

(Motion Record, Tab 18, p. 183) 
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Voir Dire of Robinson, at p. 64, lns. 20-25 (Motion Record, Tab 

12, p. 140) 

31. Robinson enlisted her colleague Jodi Benvenuti to help her. Benvenuti and Robinson 

collaborated on the opinion for months. Benvenuti suggested inserting photographs into the 

opinion to make it more “impactful”:  

This sets the stage visually to develop a mental picture of exactly 

what habitat is which I think is super important. The reader will 

see adults cozying up to their chicks next to a piece of driftwood or 

brooding next to a sandy hummock, then they see birds and 

facilities of birds foraging among the driftline or in the vegetation, 

etc, etc…THEN they all of a sudden see a completely denuded 

beach!!! Visually I think this is very impactful! 

Trial Exhibit 17, Email from Benvenuti to Robinson (Motion 

Record, Tab 19, p. 184) 

32. Robinson’s opinion went beyond the question of whether habitat was damaged. She 

opined on s. 9 of the ESA and recommended laying additional charges for harassing and harming 

a species. She had not been asked to do this. 

Trial Exhibit 19, Email and attached draft memo (Motion Record, 

Tab 20, pp. 186, 207) 

33. A draft of Robinson’s opinion on the fall maintenance work was circulated to prosecution 

counsel, who opined that the report had to be modified to make Robinson appear more objective: 

He [Wilkie] really had 4 suggestions: 

Your roll [sic] with this doc is to provide an opinion on whether 

there [sic] the habitat was damaged or destroyed and not about 

whether that is a violation of the ESA. It just presents you as being 

more objective. [Emphasis added] 

Trial Exhibit 21, Email from Maw to Robinson (Motion Record, 

Tab 21, pp. 210-211) 

34. Officer Mauthe testified that Robinson was an important part of the “team” that 

investigated and laid charges. She was told that enforcement needed her opinion before it could 
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charge. The first charge against the town was laid the same day Robinson finalized her report. 

Mauthe testified that he would not have laid charges without her opinion. 

Cross-examination of Mauthe, p. 46, ln 20 to p. 47, ln 14 (Motion 

Record, Tab 10, pp. 128-129) 

PART IV - STATEMENT OF ISSUES, LAW & AUTHORITIES 

A. Test for leave to appeal 

35. To obtain leave to appeal to this Court from a Provincial Offences Act the Town must 

show :  

(a) the proposed appeal is on a question(s) of law alone; and 

(b) there are “special grounds” for leave to be granted 

Provincial Offences Act, R.S.O. 1990, c. P. 33 (“POA”), s. 139(1) 

36. The meaning of “special grounds” is informed by s. 139(2) of the POA, which requires 

that the Court be satisfied that “it is essential in the public interest or for the due administration 

of justice that leave be granted.” This means that the legal issue raised “should be significant and 

have some broad importance.” 

Provincial Offences Act, R.S.O. 1990, c. P. 33, s. 139(2) 

R. v. Morillo, 2018 ONCA 582 (Chambers), at paras. 8-9 

(Applicant’s BOA, Tab 2) 

B. Interpretation of “damage” warrants leave 

i. Interpretation of statutes constitute “special grounds”  

37. This Court has repeatedly found that the interpretation of a statute that has not yet 

received appellate consideration provides “special grounds” for granting leave. Interpretation of 

a statute is a question of law.  
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38. In Ontario (Labour) v. Sudbury (City), Justice Brown granted leave where the proposed 

appeal concerned the interpretation of the term “employer” in the Occupational Health and 

Safety Act. He noted that the interpretation adopted by the courts below may eventually be found 

to be “free from legal error”, but held that the question of whether a municipality could be an 

“employer” under the act would impact a large number of projects and was of interest to the 

public at large.  

Ontario (Labour) v. Sudbury (City), 2019 ONCA 854 (Chambers), 

at para. 6 (Applicant’s BOA, Tab 3) 

39. In Ontario Securities Commission v. Tiffin, the issue was the interpretation of the term 

“security” in the Securities Act. Justice Brown granted leave, holding that the case concerned the 

“regulatory reach of the Ontario Securities Act” and thus engaged “broader public interests 

beyond the specific interests of the parties to this proceeding.” 

Ontario Securities Commission v. Tiffin, 2018 ONCA 953 

(Chambers), at paras. 3-4 (Applicant’s BOA, Tab 4) 

40. In R. v. Hicks, Chief Justice Strathy granted leave where the proposed appeal concerned 

the interpretation of a Regulation to the Courts of Justice Act dealing with Provincial Offences 

matters. The Chief Justice noted that the issues were:  

questions of law involving a statute of general application in the 

prosecution of provincial offences that have potential significance 

for the rights of motorists throughout the province. They appear to 

be questions of first impression.  

R. v. Hicks, 2014 ONCA 756 (Chambers), at para. 22 (Applicant’s 

BOA, Tab 5) 

41. Finally, R. v. Castonguay Blasting Ltd. engaged the proper interpretation of the 

Environmental Protection Act. The key issue was whether the potential environmental impact of 

an incident had to be more than trivial or minimal to trigger a duty to report. Chief Justice 
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Winkler granted leave to appeal, holding that the duty to report could be relevant to a range of 

activities and that the pubic required “direction from the statute, as interpreted by the court, as to 

when this duty will be triggered.” Chief Justice Winkler rejected the Crown’s suggestion that 

prosecutorial discretion could be relied upon to provide this guidance. 

R. v. Castonguay Blasting Ltd., 2011 ONCA 292 (Chambers), at 

paras. 16-22 (Applicant’s BOA, Tab 6) 

ii. Interpretation of “damage” under ESA is essential to the public interest 

42. It is essential to the public interest that this Court provide guidance on the meaning and 

scope of the term “damage” in the Endangered Species Act. There is presently no jurisprudence 

beyond the lower court decisions in this case interpreting this term. 

43. The Endangered Species Act imposes significant penalties on individuals and 

corporations that “damage” habitat. It is important that the public understand what damage 

means so that they have proper notice of the scope of the prohibition. As in Castonguay Blasting 

and Tiffin, the regulatory reach of the statute and the situations in which liability can exist must 

be clarified. 

44. As interpreted by the Justice of the Peace, damage includes a minor or temporary change 

to habitat that makes it “less attractive, useful or valuable.” This is a very broad interpretation 

that threatens to apply to trivial acts. A temporary, minor impairment to an area’s attractiveness 

will be caught by s. 10(1)(a). It is important that this Court consider whether such a broad 

interpretation is correct. 

45. As Chief Justice Winkler made clear in Castonguay Blasting, it is irrelevant that the 

Crown may choose not to pursue charges for minor impacts to habitat. Prosecutorial discretion 
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cannot be relied upon to set the parameters of an offence. Such guidance must come from the 

courts. 

iii. Good reason to doubt correctness of interpretation below 

46. The potential merit of an appeal is relevant to the leave test, though not a necessary part 

of the test. The Court does not have to conclude that the proposed appeal has any particular 

degree of merit in order to grant leave. As Justice Brown noted in Ontario v. Sudbury, even 

though the lower court interpretation may prove correct, appellate interpretation of a statute is in 

the public interest. 

47. In any event, there is merit to the Town’s appeal. The Endangered Species Act defines 

“habitat” as an “area on which the species depends, directly or indirectly, to carry on its life 

processes”. Habitat is a functional definition which is based on a relationship of dependency 

between the species and the area. 

Endangered Species Act, 2007, S.O. 2007, c. 6, at s. 2(1) 

48. Given the definition of habitat, “damage” to habitat must involve a negative impact to the 

species. Damage to habitat must necessarily impair the species’ ability to depend on the area. If a 

change to land does not have any impact on the species, its “habitat” quality is fully intact and 

has suffered no damage. 

49. The Justice of the Peace’s interpretation of “damage” ignores this dependency 

relationship. He found that there was no need to show any impact to the plovers at all in order to 

prove damage to habitat. He found that a minor, temporary impact to the attractiveness of the 

beach was sufficient to constitute damage. This interpretation ignores the meaning of “habitat” 
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and fails to have regard to the purpose of the protection of habitat, which is to ensure that species 

are able to continue carrying out their life processes. 

50. The Justice of the Peace further erred by basing his interpretation on a dictionary 

definition of damage, rather than interpreting the term in the context of the purposes of the 

Endangered Species Act. As this Court has held, dictionary definitions fail to account for the 

context within which a statute’s language is used. The purpose of the Act, as this Court has 

explained, is to balance protection of listed species with the economics of industries operating 

under the auspices of the Act. The dictionary definition adopted by the Justice of the Peace 

ignores this context entirely. 

Ontario (Community Safety and Correctional Services) v. Ontario 

(Information and Privacy Commissioner), 2011 ONCA 32, at 

paras. 30-31 (Applicant’s BOA, Tab 1) 

Wildlands League v. Ontario (Lieutenant Governor in Council), 

2016 ONCA 741, at para. 8 (Applicant’s BOA, Tab 7) 

51. It is important that this issue be considered and decided by this Court. The scope of s. 

10(1) is of broad importance and requires appellate review. 

C. Application of White Burgess to regulatory context warrants leave 

i. White Burgess test important to administration of justice 

52. As noted above, “special grounds” exist where resolution of an issue is essential for the 

due administration of justice. The proper application of White Burgess in the regulatory context 

is essential to the administration of justice, as it concerns the admissibility of expert evidence 

against defendants to regulatory offences. 
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53. In York (Regional Municipality) v. Irwin, Justice van Rensburg granted leave to appeal 

convictions under the Building Code Act where the issue concerned the application of the 

collateral attack doctrine. She found that the broader public interest was engaged by “the 

precedential value of the OCJ justice’s decision” regarding the applicability of collateral attack. 

York (Regional Municipality) v. Irwin, 2020 ONCA 44 

(Chambers), at para. 10 (Applicant’s BOA, Tab 8) 

54. The application of a legal rule to a particular context can warrant appellate consideration. 

In R. v Morillo, Justice Paciocco granted leave to appeal a traffic court conviction on the basis of 

an alleged W.(D.) error. In granting leave, he noted that “this Court has yet to affirm the 

importance of the rule in W.(D.) in traffic court prosecutions, or to provide direct guidance to 

Justices of the Peace on its proper application.” Given that, Justice Paciocco found it to be 

essential to the due administration of justice that leave be granted. 

R. v. Morillo, 2018 ONCA 582 (Chambers), at para. 39 

(Applicant’s BOA, Tab 2) 

55. This Court has not considered the application of the White Burgess test in the context of 

the Provincial Offences Act or provided direct guidance to Justices of the Peace on its proper 

application. The precedential value of the Justice of the Peace’s decision, finding that a direct 

participant in an investigation was sufficiently independent to act as an impartial expert, must be 

considered by this Court. There are special grounds to grant leave on this issue. 

ii. Good reason to doubt correctness of application of test below 

56. As with the error relating to the interpretation of s. 10(1) of the Endangered Species Act, 

it is not necessary for this Court to analyze the strength of the proposed appeal regarding White 

Burgess. But there is good reason to doubt that the correctness of the decisions below. 
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57. The Justice of the Peace held that the White Burgess test applied in “a more limited 

scope” to the context of a regulatory offence. He cited no law for this proposition. The White 

Burgess test does not simply apply to criminal proceedings, as the Justice of the Peace suggested. 

Indeed, the White Burgess case itself was a civil proceeding. It was an error for the Justice of the 

Peace to relax the standards of independence and impartiality expected of an expert witness 

simply because of the regulatory context of the proceeding. 

White Burgess Langille Inman v. Abbott and Haliburton Company 

Limited, [2015] 2 S.C.R. 182 (Applicant’s BOA, Tab 9) 

58. The Appeal Judge stated that the Justice of the Peace’s suggestion that White Burgess 

applied in a “more limited scope” required “careful consideration”. But she did not actually 

consider the matter. At no point did the Appeal Judge determine whether the Justice of the Peace 

was correct in his description of the scope of the White Burgess test. Instead, she found that the 

Justice of the Peace’s decision was entitled to deference. 

Appeal Decision, at paras. 68 and 77 (Motion Record, Tab 8, pp. 

74-76) 

59. It was an error for the Appeal Judge to grant deference to the Justice of the Peace, given 

his failure to properly articulate and apply the White Burgess test. This error of law made 

deference inappropriate. Further, the Appeal Judge’s failure to squarely consider the application 

of White Burgess in the regulatory context leaves the Justice of the Peace’s decision with 

precedential value, to be improperly applied in future prosecutions under the Provincial Offences 

Act. 
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PART V - ORDER REQUESTED 

60. The Town respectfully requests an order granting leave to appeal from the decision of 

Justice Morneau. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 21st day of April, 2021. 

 

  
 Jonathan C. Lisus/ James Renihan 
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SCHEDULE “B” 

TEXT OF STATUTES, REGULATIONS & BY-LAWS 

1. Provincial Offences Act, R.S.O. 1990, c. P. 33 (“POA”), s. 139(1) & (2): 

Appeal to Court of Appeal 

139 (1) An appeal lies from the judgment of the Ontario Court of 

Justice in an appeal under section 135 to the Court of Appeal, with 

leave of a judge of the Court of Appeal, on special grounds, upon 

any question of law alone.   

Grounds for leave 

(2) No leave to appeal shall be granted under subsection (1) unless 

the judge of the Court of Appeal considers that in the particular 

circumstances of the case it is essential in the public interest or for 

the due administration of justice that leave be granted.  

2. Endangered Species Act, 2007, S.O. 2007, c. 6, ss. 2(1), 10(1): 

Definitions 

2 (1)  In this Act,… 

 “habitat” means, 

(a)  with respect to a species of animal, plant or other organism for 

which a regulation made under clause 56 (1) (a) is in force, the 

area prescribed by that regulation as the habitat of the species, or 

(b)  with respect to any other species of animal, plant or other 

organism, an area on which the species depends, directly or 

indirectly, to carry on its life processes, including life processes 

such as reproduction, rearing, hibernation, migration or feeding, 

and includes places in the area described in clause (a) or (b), 

whichever is applicable, that are used by members of the species as 

dens, nests, hibernacula or other residences; (“habitat”) 
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Prohibition on damage to habitat, etc. 

10 (1) No person shall damage or destroy the habitat of, 

(a)  a species that is listed on the Species at Risk in Ontario List as 

an endangered or threatened species; or 

(b)  a species that is listed on the Species at Risk in Ontario List as 

an extirpated species, if the species is prescribed by the regulations 

for the purpose of this clause.  
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NOTICE OF MOTION FOR LEAVE TO APPEAL 


PURSUANT TO S. 139 OF THE  


PROVINCIAL OFFENCES ACT 


TAKE NOTICE that a motion will be made before the presiding judge at Osgoode Hall, 


130 Queen Street West, Toronto, Ontario, on a date to be determined at 10:00 a.m., or as soon after 


that time as this motion can be heard, for an order under s. 139 of the Provincial Offences Act 


granting leave to appeal from the judgment of Justice J.A. Morneau (the “Appeal Judge”) given 


on March 8, 2021 at the City of Owen Sound, dismissing an appeal by the Applicant, The Town 


of the South Bruce Peninsula (the “Town”) from the judgment of Justice of the Peace C.W. 


Anderson given on October 3, 2019, convicting the Town on two charges of damaging habitat of 


a species listed on the Species at Risk in Ontario List as an endangered or threatened species, 


contrary to s. 10(1)(a) of the Endangered Species Act. 
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THE SPECIAL GROUNDS FOR LEAVE TO APPEAL ARE: 


1. The Town is home to Sauble Beach, on the shores of Lake Huron. Sauble Beach is a major 


tourist destination, attracting tens of thousands of visitors every year.  


2. Since 2007, the piping plover has nested on Sauble Beach. The plover is a migratory 


shorebird listed as endangered on the Species at Risk in Ontario list. They typically arrive at Sauble 


Beach in April for the purpose of mating and hatching chicks. They usually depart in August, 


returning to the Gulf of Mexico, Atlantic coast of the United States and Caribbean islands.  


3. The Town is responsible for maintaining Sauble Beach. The beach is a critical part of the 


local economy. 


4. In early April 2017, before the plovers arrived, the Town mechanically raked the beach. In 


August 2017, after the plovers had left, the Town used a bulldozer to level out and smooth sand 


and cut down some vegetation. 


5. As a result of the April and August maintenance work, the Town was charged with two 


counts of damaging plover habitat, contrary to s. 10 of the Endangered Species Act. In terms of 


the number of chicks hatched at Sauble Beach in a year, 2017 was one of the most successful years 


since the plover arrived in 2007. 


6. This Court has never considered or interpreted s. 10 of the Endangered Species Act, which 


creates the offence of damaging habitat of a species listed as endangered or threatened. There is 


no appellate guidance on what it means to “damage” habitat or how “habitat” is identified.   


7. .A first contravention of s. 10 of the Endangered Species Act can result in a penalty of up 


to $1,000,000 for a corporation, and up to $250,000 or imprisonment of not more than one year 
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for an individual. Given the significant potential penalties, it is important that this Court provide 


guidance on the parameters of the offence. 


8. The Town is a public authority responsible for the maintenance and care of Sauble Beach, 


a significant public attraction. The Justice of the Peace’s interpretation of s. 10, upheld by the 


Appeal Judge, potentially imposes significant limits on the Town’s ability to maintain the beach 


and ensure that it remains an attractive and welcoming place for the many visitors who attend 


every year. The significant practical repercussions of the decisions below to the public at large 


warrant the granting of leave to appeal.   


THE GROUNDS FOR APPEAL ARE: 


9. The Appeal Judge erred in interpreting the meaning of “damage” for the purposes of s. 10 


of the Endangered Species Act.  


10. Specifically, the Appeal Judge erred in holding that damage to habitat can be proven in the 


absence of any evidence of any negative impact to the species in issue.  


11. Further, the Appeal Judge erred in finding that “damage” to habitat was broad enough to 


capture making the area “less attractive” or “valuable”, rather than focusing on whether a change 


to habitat affects a species’ ability to rely on it. 


IN SUPPORT OF THIS MOTION THE APPLICANT RELIES UPON THE FOLLOWING: 


12. The decisions of the Appeal Judge and the Justice of the Peace, and the record before the 


Appeal Judge. 
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THE RELIEF SOUGHT IS: 


(a) an Order granting leave to appeal from the judgement of Justice J.A. Morneau given 


on March 8, 2021; 


(b) the Applicant’s address for service is at the offices of Lax O’Sullivan Lisus Gottlieb 


LLP, set out below; 


(c) the Applicant’s address is: 315 George St., Wiarton, ON, N0H 2T0. 


DATED AT Toronto, Ontario this 7th day of April, 2021. 


 


  


 


 


 


 


LAX O'SULLIVAN LISUS GOTTLIEB LLP 


Counsel 


Suite 2750, 145 King Street West 


Toronto ON M5H 1J8 


 


Jonathan C. Lisus LSO#:32952H 
jlisus@lolg.ca  


Tel: 416 598 7873 


James Renihan LSO#57553U 
jrenihan@lolg.ca  


Tel:     416 644 5344 
 


 


 


Lawyers for the Applicant 


 


4



mailto:jlisus@lolg.ca

mailto:jrenihan@lolg.ca





-5- 


 


TO: MINISTRY OF THE ATTORNEY GENERAL 


Legal Services Branch – Environment, Conservation and Parks 


135 St. Clair Avenue West, 10th Floor 


Toronto, ON   M4V 1P5 


 


Nicholas Adamson LSO#:46791M 
Nicholas.adamson@ontario.ca  


Tel:     416 314 0578 


Madeline Ritchie LSO#:74762C 
Madeline.ritchie@ontario.ca  


Tel:     416 314 2012 
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AND TO: THE REGISTRAR 


  Court of Appeal for Ontario 


  130 Queen Street West 


  Toronto, ON   M5H 2N5 
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AMENDED NOTICE OF MOTION FOR LEAVE TO APPEAL 
PURSUANT TO S. 139 OF THE  
PROVINCIAL OFFENCES ACT 


TAKE NOTICE that a motion will be made before the presiding judge at Osgoode Hall, 


130 Queen Street West, Toronto, Ontario, on a date to be determined May 4, 2021 at 10:00 a.m., 


or as soon after that time as this motion can be heard, for an order under s. 139 of the Provincial 


Offences Act granting leave to appeal from the judgment of Justice J.A. Morneau (the “Appeal 


Judge”) given on March 8, 2021 at the City of Owen Sound, dismissing an appeal by the Applicant, 


The Town of the South Bruce Peninsula (the “Town”) from the judgment of Justice of the Peace 


C.W. Anderson given on October 3, 2019, convicting the Town on two charges of damaging 


habitat of a species listed on the Species at Risk in Ontario List as an endangered or threatened 


species, contrary to s. 10(1)(a) of the Endangered Species Act. 
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THE SPECIAL GROUNDS FOR LEAVE TO APPEAL ARE: 


1. The Town is home to Sauble Beach, on the shores of Lake Huron. Sauble Beach is a major 


tourist destination, attracting tens of thousands of visitors every year.  


2. Since 2007, the piping plover has nested on Sauble Beach. The plover is a migratory 


shorebird listed as endangered on the Species at Risk in Ontario list. They typically arrive at Sauble 


Beach in April for the purpose of mating and hatching chicks. They usually depart in August, 


returning to the Gulf of Mexico, Atlantic coast of the United States and Caribbean islands.  


3. The Town is responsible for maintaining Sauble Beach. The beach is a critical part of the 


local economy. 


4. In early April 2017, before the plovers arrived, the Town mechanically raked the beach. In 


August 2017, after the plovers had left, the Town used a bulldozer to level out and smooth sand 


and cut down some vegetation. 


5. As a result of the April and August maintenance work, the Town was charged with two 


counts of damaging plover habitat, contrary to s. 10 of the Endangered Species Act. In terms of 


the number of chicks hatched at Sauble Beach in a year, 2017 was one of the most successful years 


since the plover arrived in 2007. 


6. This Court has never considered or interpreted s. 10 of the Endangered Species Act, which 


creates the offence of damaging habitat of a species listed as endangered or threatened. There is 


no appellate guidance on what it means to “damage” habitat or how “habitat” is identified.   


7. .A first contravention of s. 10 of the Endangered Species Act can result in a penalty of up 


to $1,000,000 for a corporation, and up to $250,000 or imprisonment of not more than one year 
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for an individual. Given the significant potential penalties, it is important that this Court provide 


guidance on the parameters of the offence. 


8. The Town is a public authority responsible for the maintenance and care of Sauble Beach, 


a significant public attraction. The Justice of the Peace’s interpretation of s. 10, upheld by the 


Appeal Judge, potentially imposes significant limits on the Town’s ability to maintain the beach 


and ensure that it remains an attractive and welcoming place for the many visitors who attend 


every year. The significant practical repercussions of the decisions below to the public at large 


warrant the granting of leave to appeal.   


9. During the trial below, the Crown sought to introduce expert opinion evidence from 


Suzanne Robinson, an employee of the Ministry of Natural Resources and Forestry (“MNRF”). 


Robinson had been involved in the decision to charge the Town, worked closely with the 


enforcement branch of the MNRF and had a history of advising the Town on what maintenance 


activities she believed the Endangered Species Act prohibited. 


10. The Town objected to Robinson`s qualification on the basis that she lacked the necessary 


objectivity and impartiality. The Justice of the Peace qualified her over the Town`s objection, 


despite finding that Robinson: (i) was heavily involved with MNRF activities at Sauble Beach; (ii) 


worked closely with her colleagues at the MNRF; (iii) had been responsible for answering the 


Town’s questions about beach maintenance; (iv) believed that the Town had breached s. 10(1)(a) 


of the Endangered Species Act in 2017 without even visiting the beach to investigate first; and (v) 


was involved in the decision to charge the Town. 
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11. It is essential for the due administration of justice that this Court address the application of 


White Burgess in the regulatory context. The Justice of the Peace wrongly stated that White 


Burgess applies in a “limited scope” to regulatory offences.   


THE GROUNDS FOR APPEAL ARE: 


12. The Appeal Judge erred in interpreting the meaning of “damage” for the purposes of s. 10 


of the Endangered Species Act.  


13. Specifically, the Appeal Judge erred in holding that damage to habitat can be proven in the 


absence of any evidence of any negative impact to the species in issue.  


14. Further, the Appeal Judge erred in finding that “damage” to habitat was broad enough to 


capture making the area “less attractive” or “valuable”, rather than focusing on whether a change 


to habitat affects a species’ ability to rely on it. 


15. The Appeal Judge erred in concluding that the evidence of Suzanne Robinson was 


admissible. The Appeal Judge erred in law by failing to properly apply controlling authority of the 


Supreme Court of Canada that disallows a key member of an investigative team from being 


qualified as an expert witness in a prosecution arising from that investigation. The Appeal Judge 


further erred in law by extending deference to the Justice of the Peace’s ruling on this issue. As 


the Justice of the Peace erred in his articulation of the White Burgess test, his decision was not 


entitled to deference. 


IN SUPPORT OF THIS MOTION THE APPLICANT RELIES UPON THE FOLLOWING: 


16. The decisions of the Appeal Judge and the Justice of the Peace, and the record before the 


Appeal Judge. 
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THE RELIEF SOUGHT IS: 


(a) an Order granting leave to appeal from the judgement of Justice J.A. Morneau given 


on March 8, 2021; 


(b) the Applicant’s address for service is at the offices of Lax O’Sullivan Lisus Gottlieb 


LLP, set out below; 


(c) the Applicant’s address is: 315 George St., Wiarton, ON, N0H 2T0. 


DATED AT Toronto, Ontario this 7th day of April, 2021. 
 
  


 
 
 
 
LAX O'SULLIVAN LISUS GOTTLIEB LLP 
Counsel 
Suite 2750, 145 King Street West 
Toronto ON M5H 1J8 
 
Jonathan C. Lisus LSO#:32952H 
jlisus@lolg.ca  
Tel: 416 598 7873 
James Renihan LSO#57553U 
jrenihan@lolg.ca  
Tel:     416 644 5344 
 
 
 
Lawyers for the Applicant 
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TO: MINISTRY OF THE ATTORNEY GENERAL 
Legal Services Branch – Environment, Conservation and Parks 
135 St. Clair Avenue West, 10th Floor 
Toronto, ON   M4V 1P5 
 
Nicholas Adamson LSO#:46791M 
Nicholas.adamson@ontario.ca  
Tel:     416 314 0578 
Madeline Ritchie LSO#:74762C 
Madeline.ritchie@ontario.ca  
Tel:     416 314 2012 
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AND TO: THE REGISTRAR 
  Court of Appeal for Ontario 
  130 Queen Street West 
  Toronto, ON   M5H 2N5 
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Court File No.    
 


COURT OF APPEAL FOR ONTARIO 
 


B E T W E E N: 
 


HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO 
(MINISTRY OF NATURAL RESOURCES AND FORESTY) 


 
Respondent 


 
and 


 
THE TOWN OF THE SOUTH BRUCE PENINSULA 


 
Appellant 


 
NOTICE OF APPEAL 


(UNDER S. 139 OF THE 
PROVINCIAL OFFENCES ACT) 


PARTICULARS OF CONVICTION (or as the case may be) 


1. Place of conviction: Owen Sound, Ontario 


2. Name of Trial Judge: Justice of the Peace C. W. Anderson 


3. Name of Appeal Court Judge: Justice J.A. Morneau 


4. Offence(s) of which defendant convicted: Two counts of damaging habitat of a species 


listed on the Species at Risk in Ontario list as an endangered species  


5. Section(s) of statute under which accused convicted: s. 10(1)(a) of the Endangered 


Species Act, S.O. 2007, c. 6 


6. Plea at trial: Not guilty 
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7. Length of trial: 6 days 


8. Sentence imposed: On both counts, payment of $50,000 to Birds Canada for the purpose 


of assisting in the protection or recovery of piping plovers 


9. Date of conviction: October 3, 2019 


10. Date of sentence: December 12, 2019 


11. Date of disposition of appeal: March 8, 2021 


12. Disposition of appeal: Appeal dismissed, save for modification to determination of the 


Justice of the Peace as to the area of Sauble Beach that is piping plover habitat. 


13. If defendant in custody, place of incarceration: N/A 


The Appellant (use applicable provisions): 
 
14. Appeals against its conviction upon grounds involving a question of law alone. 


THE GROUNDS OF APPEAL ARE: 


15. The Town of South Bruce Peninsula is home to Sauble Beach, on the shores of Lake Huron. 


Sauble Beach is a major tourist destination, attracting tens of thousands of visitors every year.  


16. Since 2007, the piping plover has nested on Sauble Beach. The plover is a migratory 


shorebird listed as endangered on the Species at Risk in Ontario list. They typically arrive at Sauble 


Beach in April for the purpose of mating and hatching chicks. They usually depart in August, 


returning to the Gulf of Mexico, Atlantic coast of the United States and Caribbean islands.  
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17. The Town is responsible for maintaining Sauble Beach. The beach is a critical part of the 


local economy. 


18. In early April 2017, before the plovers arrived, the Town mechanically raked the beach. In 


August 2017, after the plovers had left, the Town used a bulldozer to level out and smooth sand 


and cut down some vegetation. 


19. As a result of the April and August maintenance work, the Town was charged with two 


counts of damaging plover habitat, contrary to s. 10 of the Endangered Species Act. In terms of 


the number of chicks hatched at Sauble Beach in a year, 2017 was one of the most successful years 


since the plover arrived in 2007. 


20. The Justice of the Peace convicted the Town, holding that “damage" as that term is used in 


the statute does not require proof of actual damage to habitat and includes merely promoting 


human use of Sauble Beach, maintaining the beach for human use or making the beach “less 


attractive”. This interpretation was upheld on appeal. 


21. This Court has never considered or interpreted s. 10 of the Endangered Species Act, which 


creates the offence of damaging habitat of a species listed as endangered or threatened. There is 


no appellate guidance on what it means to “damage” habitat or how “habitat” is identified.   


22. The Appeal Judge erred in interpreting the meaning of “damage” for the purposes of s. 10 


of the Endangered Species Act.  


23. Specifically, the Appeal Judge erred in holding that damage to habitat can be proven in 


the absence of any evidence of any negative impact to the species in issue.  
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24. Further, the Appeal Judge erred in finding that “damage” to habitat was broad enough to 


capture making the area “less attractive” or “valuable”, rather than focusing on whether a change 


to habitat affects a species’ ability to rely on it. 


25. During the trial, the Crown sought to introduce expert opinion evidence from Suzanne 


Robinson, an employee of the Ministry of Natural Resources and Forestry (“MNRF”). Robinson 


had led the investigation, directly advised the officer in charge and Crown counsel, gave a 


charging recommendation and opinion that resulted in the charges being laid and was identified 


as a key member of the investigation and prosecution team and had a history of advising the 


Town on what maintenance activities she believed the Endangered Species Act prohibited. 


26. The Town objected to Robinson`s qualification on the basis that she lacked the necessary 


objectivity and impartiality. The Justice of the Peace qualified her over the Town`s objection.  


27. On appeal, the Appeal Judge upheld the Justice of the Peace’s decision to qualify 


Robinson as an expert, finding that the decision was entitled to deference.  


28. The Appeal Judge erred in concluding that the evidence of Suzanne Robinson was 


admissible. The Appeal Judge erred in law by failing to properly apply controlling authority of 


the Supreme Court of Canada that disallows a key member of an investigative and prosecution 


team from being qualified as an expert witness in a prosecution arising from that investigation. 


The Appeal Judge erred in extending deference to the Justice of the Peace, as the Justice of the 


Peace improperly held that the test for admitting expert evidence established by the Supreme 


Court of Canada in White Burgess applied to regulatory proceedings “in a more limited scope” 


than to criminal proceedings. 
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THE RELIEF SOUGHT IS: 


29. An order granting the appeal and dismissing the charges. 


THE APPELLANT’S ADDRESS FOR SERVICE IS: 


30. The offices of Lax O’Sullivan Lisus Gottlieb LLP, as set out below. 


THE APPELLANT’S ADDRESS IS: 


31. 315 George St., Wiarton, ON, N0H 2T0 


DATED this 19th day of April 2021. 


 
April 19, 2021 LAX O'SULLIVAN LISUS GOTTLIEB LLP 


Counsel 
Suite 2750, 145 King Street West 
Toronto ON  M5H 1J8 
 
Jonathan C. Lisus LSO#:32952H 
jlisus@lolg.ca  
Tel: 416 598 7873 
James Renihan LSO#57553U 
jrenihan@lolg.ca  
Tel:     416 644 5344 
 
Lawyers for the Applicant 


 
 


18



mailto:jlisus@lolg.ca

mailto:jrenihan@lolg.ca





HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO -and- THE TOWN OF THE SOUTH BRUCE PENINSULA 
Respondent   Applicant 


 


 Court of Appeal File No.     
 
 


 
COURT OF APPEAL FOR ONTARIO 


 
PROCEEDING COMMENCED AT 


TORONTO 
 


 
NOTICE OF APPEAL 


(UNDER S. 139 OF THE  
PROVINCIAL OFFENCES ACT) 


  
LAX O'SULLIVAN LISUS GOTTLIEB LLP 
Counsel 
Suite 2750, 145 King Street West 
Toronto ON  M5H 1J8 
 
Jonathan C. Lisus LSO#:32952H 
jlisus@lolg.ca  
Tel: 416 598 7873 
James Renihan LSO#57553U 
jrenihan@lolg.ca  
Tel:     416 644 5344 
 
Lawyers for the Applicant 


 


 


19



mailto:jlisus@lolg.ca

mailto:jrenihan@lolg.ca





LONG FORM – TWO OR MORE CHARGES 


FORMULE COMPLÈTE – DEUX ACCUSATIONS OU PLUS 
 


Police Service: 


Police Service: Min. of Nat. Res. & Forestry Occurrence No.: RM17001897 Court Folder Id.: C18000129 


INFORMATION 


DÉNONCIATION 
ONTARIO COURT OF JUSTICE Under Section 23 of the Provincial Offences Act Form / Formule 105 


COUR DE JUSTICE DE L’ONTARIO En vertu de l’article 23 de la Loi sur les infractions provinciales Courts of Justice Act 


PROVINCE OF ONTARIO  Loi sur les tribunaux judiciaires 


PROVINCE DE L’ONTARIO  R.R.O / L.R.O. 1990 
  O.Reg. / Règl. de l’Ont. O. 200 


This is the information of      Kyle MAUTHE 


Dénonciation déposée par 


of  Ministry of Natural  Resources & Forestry , Conservation Officer 


de   (occupation / profession) 


I have reasonable and probable grounds to believe and do believe that / J’ai des motifs raisonnables de croire et je crois effectivement que 


TOWN OF SOUTH BRUCE PENINSULA 315 George St, PO Box 310, Wiarton, Ontario, Canada N0H 2T0  


(name / nom) 


on or about / le ou vers le 13th day of / jour de  April, yr. / an 2017, 


at Sauble Beach, Town of South Bruce Peninsula, Bruce County, West Region 


à (location / lieu) 


did commit the offence of 


a commis l’infraction de 


damage the habitat of Piping Plover, contrary to clause 10 (1) (a) of the Endangered Species Act, 2007, S.O. 2007, 


c.6 as amended. 


 


      


 


      


 


      


 


      


 


      


 


      


 


      


 


      


 


      


contrary to       section       


contrairement à(au)  article  
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Police Service: 


Date 


Date 


Defendant Appears Adjournment 


Défendeur Comparaît Ajournement 


Parties Consent 


Consentement 


des parties 


Bail and/or other action 


Cautionnement et/ou autre mesure F
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C
er


ti
fi


ca
t 


d
e 


d
éf


a
u
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Date 


Date 


Clerk 


Greffier 


Reporter 


Sténographe 


Prosecutor 


Poursuivant 


For Defendant 


Pour le défendeur 


Justice’s initials 


Initiales du 


juge de paix 
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Police Service: 


Sworn before me at the City of Owen Sound 


Assermenté devant moi au  


this       day of       , yr. 2018   


le  jour de  an    


   


Judge or Justice of the Peace in and for the Province of Ontario  Informant 


Juge ou juge de paix dans et pour la province d l’Ontario  Dénonciateur 


Sec. 24 / art. 24                          


 Summons for       , yr.        Confirmed on       , yr.         


 Sommation pour   an   Confirmée le  an   Justice of the Peace 


Juge de paix 


Date 
Date 


Defendant 
Défendeur 


Pleads / Plaide 


Guilty to Counts / 


Coupable sous les chefs 


Pleads / Plaide 


Not Guilty to Counts / 


Non coupable sous les chefs 


Found Guilty on Counts 


Déclaré coupable 


sous les chefs 


Not Guilty on Counts 


Déclaré non coupable 


sous les chefs 


      


      


      


      


      


      


      


      


Date  In Absentia / Défaut de comparution 
 


 counts / chefs d’accusation   counts / chefs d’accusation 


 Fined $  & $  Costs.  Time to pay     Fined $  & $  Costs.  Time to pay   


 Amende de  $ et  $ de frais.  Délai de paiement    Amende de  $ et  $ de frais.  Délai de paiement  


  Date of Birth      Date of Birth   


  Date de naissance D / J M Y / A     Date de naissance D / J M Y / A  


 Probation     Probation   


 Période de probation de     Période de probation de   


 Sentenced to Imprisonment for     Sentenced to Imprisonment for   


 Peine d’emprisonnement de     Peine d’emprisonnement de   


  withdrawn  sentence suspended     withdrawn  sentence suspended  


  accusation(s) retirée(s)  condamnation avec sursis     accusation(s) retirée(s)  condamnation avec sursis  
 


 counts / chefs d’accusation   counts / chefs d’accusation 


 Fined $  & $  Costs.  Time to pay     Fined $  & $  Costs.  Time to pay   


 Amende de  $ et  $ de frais.  Délai de paiement    Amende de  $ et  $ de frais.  Délai de paiement  


  Date of Birth      Date of Birth   


  Date de naissance D / J M Y / A     Date de naissance D / J M Y / A  


 Probation     Probation   


 Période de probation de     Période de probation de   


 Sentenced to Imprisonment for     Sentenced to Imprisonment for   


 Peine d’emprisonnement de     Peine d’emprisonnement de   


  withdrawn  sentence suspended     withdrawn  sentence suspended  


  accusation(s) retirée(s)  condamnation avec sursis     accusation(s) retirée(s)  condamnation avec sursis  
 


 counts / chefs d’accusation   counts / chefs d’accusation 


 Fined $  & $  Costs.  Time to pay     Fined $  & $  Costs.  Time to pay   


 Amende de  $ et  $ de frais.  Délai de paiement    Amende de  $ et  $ de frais.  Délai de paiement  


  Date of Birth      Date of Birth   


  Date de naissance D / J M Y / A     Date de naissance D / J M Y / A  


 Probation     Probation   


 Période de probation de     Période de probation de   


 Sentenced to Imprisonment for     Sentenced to Imprisonment for   


 Peine d’emprisonnement de     Peine d’emprisonnement de   


  withdrawn  sentence suspended     withdrawn  sentence suspended  


  accusation(s) retirée(s)  condamnation avec sursis     accusation(s) retirée(s)  condamnation avec sursis  
 


 counts / chefs d’accusation 


  


 Fined $  & $  Costs.  Time to pay   


 Amende de  $ et  $ de frais.  Délai de paiement  


  Date of Birth   


  Date de naissance D / J M Y / A  


 Probation   


 Période de probation de   


 Sentenced to Imprisonment for   


 Peine d’emprisonnement de   


  withdrawn  sentence suspended   Judge or Justice of the Peace in and for the Province of Ontario 


  accusation(s) retirée(s)  condamnation avec sursis   Juge ou juge de paix dans et pour la province de l’Ontario 
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Police Service: 


 


 No. of Information / Nº de la dénonciation 


1 


Return Date of Summons / Sommation rapportée le 


June 13th , yr. / an 2018 


INFORMATION Against / DÉNONCIATION Visant 


TOWN OF SOUTH BRUCE PENINSULA 


A
D


D
R


E
S


S
 


A
D


R
E


S
S


E
 


315 George St, PO Box 310, Wiarton, Ontario, 


Canada N0H 2T0 


CHARGE: / ACCUSATION : 


Unlawfully damage the habitat of a species listed on the Species at Risk in 


Ontario List as an endangered species, to wit: Piping Plover, contrary to 


clause 10 (1) (a) of the Endangered Species Act, 2007, S.O. 2007, c.6 as 


amended.             


                  


                  


                  


 
Summons 


 
Warrant 


 
Arrest 


Sommation Mandat Arrestation 


 


Reportable M.V. 


Offence (H.T.A. 210) 


C.V.O.R. No. (Commercial Vehicles Only) 


Numéro I.C.V.U. (véhicules utilitaires seulement) 


Rapport V.M. 


(Code de la route 210)                   


Sex Birth Date / Date de naissance Was defendant owner? 


Sexe Day Month Year Le défendeur était-il propriétaire? 


 Jour Mois Année 
 Yes / Oui  No / Non 


           


Driver’s Licence Number / Numéro du permis de conduire 


      


Plate No. / Numéro de plaque 
 


Involves an Accident 


      Infraction reliée à un accident 


Informant 
K.MAUTHE 


Dénonciateur 


Date Sworn 
      


Date d’assermentation 


Officer / Agent de police No. / Nº 


K.MAUTHE C698 


Div. 
MNRF 


Dist./Agency 
Midhurst 


Div. Dist./Agence 


Courtroom / Salle d’audience 


  Main level   


At / À 


Ontario Court of Justice, 595 9th Ave E., Owen Sound, 


Ontario, N4K3E3, 519-376-3470 
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Information No. 1060 999 18 164/18 470 


ONTARIO COURT OF JUSTICE 


IN THE MATTER OF THE PROVINCIAL OFFENCES ACT R.S.O. 1990 


HER MAJESTY THE QUEEN 


v. 


TOWN OF SOUTH BRUCE PENINSULA 


P R O C E E D I N G S 


BEFORE HIS WORSHIP JUSTICE OF THE PEACE C.W. ANDERSON 
on October 03, 2019, at OWEN SOUND, Ontario 


APPEARANCES: 


B. Wilkie 


J. Lisus 


Counsel for The Ministry of Natural Resources 


On Behalf of the Town of South Bruce Peninsula 
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ONTARIO COURT OF JUSTICE 


T A B L E O F C O N T E N T S 


********** 


Reasons for Judgment 


********** 


Legend 


[sic] indicates preceding word has been reproduced verbatim and is not a 
transcription error. 


(ph) indicates preceding word has been spelled phonetically 


1 


All spellings of names are transcribed as set out in the reporter's notes unless 
noted with a (ph) 


Transcript Ordered ..... . 


Transcript Completed ... . . November 6, 2019 


Ordering Party Notified. 
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1. 
R. v. Town of South Bruce Peninsula 


Reasons for Judgment - Anderson, J.P . 


TUESDAY, OCTOBER 03, 2019 


R E A S O N S F O R J U D G M E N T 


ANDERSON , J.P. (Orally) : 


The Town of South Bruce is charged with two 


offences as they were arraigned. One being on 


or about the 13th day of April, 2017 at Sauble 


Beach, Town of South Bruce Peninsula, Bruce 


County, West Region, did commit the offence of 


damaging the habitat of the piping plover, 


contrary to clause 10 (1) (a) of the Endangered 


Species Act, 2007 S.O. 2007, c. 6 as amended. 


And on or about the 23rd day of August, 2017, at 


Sauble Beach, Town of South Bruce Peninsula, 


Bruce County, West Region, did commit the 


offence of damaging the habitat of the piping 


plover, contrary to clause 10 ( 1) (a) of the 


Endangered Species Act, 2007 5.0. 2007, c. 6 as 


amended. 


The prosecution has presented their case. The 


court has heard from seven witnesses. The 


defence has called no witnesses and presented no 


evidence on behalf of the Town of South Bruce 


Peninsula. The decision in this matter will be 


determined by this court to establish whether 


the prosecution has proven all the essential 


elements of the two charges beyond a reasonable 


doubt. Clause 10(1) (a) of the Endangered 


Species Act states, and I'm quoting: 


35







5 


10 


15 


20 


25 


30 


2. 
R. v. Town of South Bruce Peninsula 


Reasons for Judgment - Anderson, J.P . 


No person shall damage or destroy the 
habitat of a species that is listed on 
the Species at Risk in Ontario List as 
an endangered or threatened species. 


Schedule 1 in the Transition - species declared 


to be threatened with extinction, in Regulation 


328 of the Revised Regulation of Ontario, 1990, 


clause 7(7) (a) - identifies piping plover 


(Charadrius melodus). In addition, Ontario 


Regulation 230/08 identifies Species at Risk in 


Ontario List, Schedule 2, Column 105, the piping 


plover. Accordingly, the court finds the piping 


plover is an endangered species pursuant to the 


Endangered Species Act and regulations. 


Of importance, the Endangered Species Act 


defines habitat in section 2(b). 


and again - I'm quoting: 


It states -


With respect to any other species of 
animal, plant or other organism ... an 
area on which the species depends, 
directly or indirectly, to carry on 
its life processes, including life 
processes such as reproduction, 
rearing, hibernation, migration or 
feeding. 


This section is important because it 


differentiates clause A of section 2, where 


there are some species the Endangered Species 


Act has chosen to specifically identify by way 


of its regulation and define the are that should 


be included. Because of this fact, the 


legislation should be interpreted within the 


meaning of the framework provided, but not with 
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such specificity as itemized in a regulation 


that dictates the area and conditions that would 


affect the habitat. 


The Supreme Court of Canada has determined that 


remedial legislation, such as the Endangered 


Species Act, is to be given generous 


interpretation to ensure its goals are 


fulfilled. The reference for that is Castonguay 


Blasting Ltd. v. Ontario [2013] SCJ 52 at 


paragraph 9. The area of the habitat for the 


piping plover can be described as the area of 


the Sauble Beach from where the Sauble River 


empties into Lake Huron at the north end of the 


beach by Geoff Peach Walkway for approximately 


10.5 kilometres south in the area of First 


Street North by the Crowd Inn. This area 


described is supported by the testimony of 


Constable Mauthe, where he took photographs of 


the beach in Exhibits 1 to 25. It is further 


supported by the testimony of Mr. Don Kennedy, a 


civilian who has an interest in the piping 


plover. Mr. Kennedy would routinely walk the 


mid-beach area, specifically looking for nesting 


sites of the piping plover and would identify 


this area since the piping plover had come to 


Sauble Beach in 2007. 


Expert witness, Suzanne Robinson, from the 


Ministry of Natural Resources and Forestry - I 


may refer to this as MNR from hereon in just to 


save some words; so, if you hear that, you'll 
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know what I'm referring to - described the ctrea 


of the habitat of the plover from the north end 


of the beach by Geoff Peach Walkway to the area 


north of First Street near the Crowd Inn. This 


was referenced in Exhibit 13, Tab 2, Nesting 


Locations 2007 to 2017. Another expert witness, 


Dr. Cuthbert, also confirmed the 10.5-kilometre 


stretch of the beach from the north end to the 


area described by the Crowd Inn. This is 


referenced in her report, Exhibit 32, Tab 2, 


Page 4. 


As a result of the testimony from the above 


witnesses, in-chief, cross-examination, and re


examination, the court makes the finding the 


area from the Sauble River emptying into Lake 


Huron north of Geoff Peach Walkway south along 


the beach until the area of First Street North 


by the Crowd Inn to be the area included for the 


purposes of the definition of habitat. The only 


clarification by Dr. Cuthbert during cross


examination confirmed the south end of the beach 


in a heavily-recreated area would not be ideal 


for plover habitat because of the lack of 


vegetation, flatness, human activity, and 


recreational equipment. She further stated it 


didn't preclude the plover from nesting there. 


The next issue to be determined is the extent of 


the work along Sauble Beach by the Town of South 


Bruce Peninsula. The court was provided some 


history from Mr. Donald Crain, who was the 
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facility manager responsible for beach 


maintenance. His employment was from January 


2000 until March of 2017. Mr. Crain confirmed 


he had a good working relationship with the 


Ministry of Natural Resources with regards to 


the piping plover. He would participate in 


meetings with MNR staff, seek direction, and 


report to his supervisors, including the mayor, 


deputy mayor, and treasurer. 


Mr. Crain identified Exhibit number 5, which is 


a bylaw - number 62-2015 - that council created 


to address raking and maintenance of the sand 


beach at Sauble Beach. The bylaw clearly stated 


and outlined the beach would not be raked within 


30 feet of the west side of the historical dunes 


in the areas not protected by the Endangered 


Species Act under the jurisdiction of the Town. 


Specifically, the bylaw indicated, as a general 


rule, that vegetation removed should not occur 


in the habitat of the piping plover by means of 


a rototiller, mechanical device or by hand at 


any time. Upon notification from the Ministry 


of Natural Resources that the piping plover had 


left the beach area, the town would consult with 


the Ministry of Natural Resources prior to any 


raking or maintenance of the beach in order to 


preserve the habitat areas. 


Swales, which develop from storm water runoff, 


provide important foraging habitat for the 


piping plover and their young. These features 
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should not be modified within the areas 


identified as the piping plover habitat. In 


extenuating circumstances, modifications may be 


acceptable if performed outside the breeding 


season, which was April to September, in 


consultation with the Ministry of Natural 


Resources. 


Mr. Crain confirmed he met with MNR staff Kathy 


Dodge and Karen Dykxhoorn in February 14th of 


2017 to discuss work on the beach and that was 


for that year of 2017. It outlined watercourse 


swales being straightened, fencing to be 


removed, and raking around the playground 


equipment prior to the plover's arrival in April 


of 2017. Exhibit number 6 was an email sent 


from Kathy Dodge to Don Crain that supports this 


testimony. When shown photographs in Exhibits 


4A, 4B, and 4C taken by Don Kennedy on April the 


13th of 2017, Mr. Crain advised the court the 


work was done by the Town of South Bruce 


Peninsula - was not in accordance with his 


discussions with Kathy Dodge and Karen 


Dykxhoorn. The scope of the work far exceeded 


his discussions with the MNR. Don Crain left 


his employment with the Town of South Bruce 


Peninsula March the 30th of 2017. His successor 


in that position was Gord Glover. Mr. Crain 


trained Mr. Glover regarding the beach issues 


and the discussions he had previously with MNR 


staff. 
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Kathy Dodge, a biologist with the Ministry of 


Natural Resources and Forestry, testified she 


had met with Don Crain and after he had left, 


the newly-appointed facilities manager, Gord 


Glover. Mr. Glover and Ms. Dodge met on the 


beach on April the 3rd of 2017 near the Sixth 


Street washrooms and walked the beach and 


discussed the nature and scope of the work the 


Town would be undertaking for the year. All 


work discussed was consistent with the previous 


meeting that Don Crain had had with Ms. Dodge 


with the emphasis that it would - the work would 


be done prior to the plovers returning to the 


beach. 


In examining photographs of Exhibits 4A, 48, and 


4C, taken by Don Kennedy taken on April the 13th 


of 2017, it is clear the town of South Bruce 


Peninsula raked the entire beach from the Sixth 


Street North washroom area facing north and 


south. It was done via mechanical means by way 


of dragging a plough because there are deep 


furrows and tire tracks depicting that this was 


not done by hand. The court concludes and finds 


the raking of the beach was not done in 


accordance with the MNR consultations and 


meetings and further, it was contradictory to 


the town's own bylaw, 62-2015. 


Did the raking of Sauble Beach prior to the 


arrival of the piping plover damage the habitat? 


The Oxford Dictionary defines damage as to do 
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something - could be physical harm caused - to 


something that makes it less attractive, useful 


or valuable. The physical action of drawing a 


plough and rake across the entire beach, in this 


court's mind, would be an example of making the 


beach less att~active, useful or valuable. The 


damage does not have to be permanent as it could 


be minor or temporary in nature. 


In the case of the plover, expert witness 


Suzanne Robinson and Dr. Cuthbert were clear in 


their testimony about how important the first 


days and weeks are to the return of the plover 


to the beach area. Photographs in Exhibit 1 -


there were 12 photographs that show Sauble Beach 


area from the river mouth of the Sauble River 


near Geoff Peach Walkway until north of Main 


Street of the Crowd Inn. All of those 


photographs depicted a flattened beach, grassy 


areas that had been removed by the raking; there 


was only minimal debris and sticks. And this 


was referenced by the photographs taken by 


Officer Mauthe on April the 28th of 2017. In 


addition, photographs 4A, 4B, and 4C taken by 


Mr. Kennedy on April the 13th, depict a more 


dramatic damage to the beach with deeper 


windrows and furrows made from the tractor and 


plough rake. 


In the short term, the beach raking would 


prevent the piping plover, upon their return, to 


go through courtship, building of a nest, mating 
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or laying of eggs. They would be vulnerable to 


the conditions that do not provide adequate 


food, escape from cover from predators and 


habitat features that protect them from weather 


extremes. I've extracted that from Suzanne 


Robinson's report - Exhibit 13, Tab 2, Page 21, 


as well as Dr. Cuthbert's report - Exhibit 32, 


Tab 2, Page 4. 


In the days and weeks leading up to the first 


sighting of the eggs in a nest on May the 14th 


of 2017 - and again, that's referenced in 


Exhibit 13, Tab 4 - the raking of the beach 


would lead to further damage of the habitat as 


evidenced by Dr. Cuthbert's - in her Exhibit 32, 


Tab 2, Page 4. I'm going to quote from Dr. 


Cuthbert's report: 


Debris, detritus removed from the 
shoreline by disking, would result in 
removal of food sources for the 
adults, potentially to most serious 
impact adult females who need adequate 
nutrition for egg development upon 
arrival after migration. Raking 
activity would turn over the sand and 
expose it to drying by the air. 
Invertebrate food sources would be 
destroyed or depleted. Disking of the 
sand would discourage plovers from 
nesting. Plovers seek firm sand with 
overlay of cobble. Disking breaks up 
the beach and mixes cobble deposited 
by winter storms, which would result 
in micro-habitat destroyed and 
camouflage features removed. 
The beach substrate was disked from 
shoreline to the foredune, which 
removed and damaged sparse vegetation 
that extended onto the beach. Adult 
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plovers, as well as chicks, use this 
vegetation to obtain food - could be 
from stems and leaves - and also to 
hide in when disturbed. Chicks are 
especially vulnerable to reduced food 
supply and predators during the first 
10 days after hatching. 


The bottom line, as described by Dr. Cuthbert, 


is -and, again, I'm quoting from her: 


Creating a beach that's more desirable 
to humans favours increased visitation 
to the beach by people. Human 
activities disturb adult plovers and 
chicks. This results in reduced 
feeding time and also causes chicks to 
run and scatter from the parents. 
Ultimately, chicks on disturbed 
beaches will have lower body weights 
and are more vulnerable to predators. 


The court concludes and makes the finding the 


raking and disking to Sauble Beach prior to the 


arrival of the plover of April of 2017 did 


damage the habitat of the piping plover for the 


reasons and explanations by the expert testimony 


as cited above. The court has also concluded 


the prosecution did not need to have a grade 


assessment done by an expert to determine if the 


grade of the beach was altered by the disking or 


raking from the waterfront to the dune area to 


establish damage. The court was satisfied by 


way of the photographs entered as exhibits. In 


Exhibit number 1, the 12-photograph series, and 


Exhibit 4, the 3-photograph series, the level of 


the beach certainly was flattened and the 


topography was damaged to affect the habitat of 
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the plover. 


In addition, there did not need to be a study of 


invertebrates before and after the raking of the 


beach to determine if the population had been 


altered. The court is satisfied that the 


actions of disking of the beach, as evidenced in 


photographs for A, for B, and for C, would 


affect the invertebrate population as any 


insects just under the sand would have been 


disrupted and displaced, whether or not on a 


temporary or permanent basis. This action too 


would damage the habitat of a plover. It should 


be noted and acknowledged that the work 


undertaken by the Town of South Bruce Peninsula 


could have been done with modifications during a 


different period of time that would not have 


affected the plover during their very short 


period of establishing its life processes along 


Sauble Beach. 


There was a bylaw established by the Town of 


South Bruce Peninsula in consultation with the 


Ministry of Natural Resources and Forestry to 


maintain beach maintenance and balance the 


preservation of the habitat of the piping 


plover. The Town of South Bruce Peninsula, 


through the defence, has asked the court to 


consider the defence of due diligence. The 


Endangered Species Act states, at section 39 -


and again, I'll quote: 
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A person shall not be convicted of an 
offence under this Act if the person 
[established] that the person 
exercised all due diligence to prevent 
the commission of the offence; or the 
person honestly believed 
in ... existence of facts that, if true, 
would render the person's conduct 
innocent. 


I have considered the defence of due diligence 


by the Town of South Bruce in this particular 


matter. There seemed - past tense - to be a 


spirit of cooperation between the Town staff -


Mr. Don Crain - and the MNR as they worked 


together so the Town's priorities and the 


Ministry's priorities for protection of the 


habitat of the piping plover could be 


maintained. This was done on a regular basis 


each year leading up to the arrival of the 


plover since 2007. Meetings on the beach, as 


well as email correspondence, would flow between 


the parties and it appeared to work well. On 


three occasions, the Ministry of Natural 


Resources staff did presentations to the Town 


council to educate them on the habitat of the 


piping plover. This resulted in the creation of 


the bylaw 62-2015 entitled Raking and 


Maintenance of the Sand Beach at Sauble Beach. 


It was clear in the bylaw what maintenance work 


could be done and when and in extenuating 


circumstances, Ministry of Natural Resources 


consultation would be sought by the town. 


In 2017, early spring, this same type of 
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consultation commenced with Don Crain and the 


MNR staff. It was agreed and established what 


work could be done on the beach prior to the 


plovers' arrival and then thereafter. Don Crain 


left the employment of the Town of South Bruce 


Peninsula and he was replaced by Gord Glover. 


Mr. Glover was trained by Mr. Don Crain prior to 


his departure, as well as working alongside with 


Mr. Crain for many years. Mr. Glover had a 


subsequent meeting with MNR staff confirming the 


scope of the original maintenance work as 


established earlier by Don Crain. 


Subsequent to the second MNR staff meeting with 


Gord Glover and prior to the arrival of the 


plover, the Town of South Bruce Peninsula 


instigated the work that was not agreed upon by 


Don Crain or the MNR staff. As noted, the work 


violated the Town's own bylaw and Ministry 


approval. As a result of the work done by the 


Town of South Bruce Peninsula, the Town did not 


exercise due diligence and cannot establish on 


the balance of probabilities that they had an 


honest belief that the work that was conducted 


on the beach was proper, when it, in fact, 


violated their own bylaw. Accordingly, the 


defence of due diligence has not been made out. 


On April the 13th of 2017, the Town of South 


Bruce Peninsula, through the mayor and council, 


did authorize the work done on Sauble Beach in 


contravention of its own bylaw and best 
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practices of the Ministry of Natural Resources 


and Forestry. As a result of that action and 


without any evidence to the contrary, as the 


defence has called no witnesses or presented any 


evidence, the prosecution has proven all the 


elements of the offence beyond a reasonable 


doubt. The Town of South Bruce Peninsula did 


damage the habitat of the piping plover. There 


will be a finding of guilt and a conviction 


registered. 


On the second count dated between August the 


23rd and September the 7th of 2017, the court 


will focus on the actions of the Town of South 


Bruce Peninsula to determine if the prosecution 


has proven damage to the habitat of the piping 


plover. The court heard evidence from Constable 


Mauthe, Andrew Sprunt, expert witness Suzanne 


Robinson, expert witness Dr. Cuthbert, and 


photographs in Exhibits number 1 - and that's 


the photograph series 13 to 25 - as taken by 


Constable Mauthe; Exhibit 33, photographs A to 


R; Exhibit 12, series of photographs A to Q, by 


Peter Middleton; Exhibit 7A and 7B as taken by 


Ann Rolfe; Exhibit llA to Gas taken by John 


Strachan. 


In reviewing the photographs entered as 


exhibits, the court viewed a medium-size 


bulldozer levelling the beach north of the Geoff 


Peach Walkway. Of particular note, the foredune 


area that is next to the beach has a cut in the 
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dune of approximately one and a half feet high. 


The reference for that is Exhibit llE as taken 


on August the 24th of 2017, as well as Exhibit 


33J. Exhibit 12J shows a foredune and dunes 


being cut approximately deeper at a foot and a 


half to two feet high. 


Notwithstanding the intrusive nature of the 


bulldozer, the issue here is twofold. One, the 


Town of South Bruce Peninsula, through their 


contracting services, did not stay outside of 


the 30-feet boundary of any historical dunes, as 


written in their own bylaw 62-2015. The second 


issue is the amount of damage and destruction to 


the foredune and dunes. This court feels it 


could not be replicated in the short or long


term. The damage appears to be long-lasting or 


even permanent. 


Photographs in Exhibit 7A and 7B, taken on 


August the 23rd of 2017 in the north beach area 


show bulldozer taking approximately a two-foot 


cut in the beach to level this area. This 


action has removed the grassy area as depicted 


in the photograph. It is acknowledged the 


levelling of the beach by the bulldozers was 


done after the piping plover had left for the 


season. The issue to be determined is whether 


or not the actions by the bulldozer in late 


August and September damaged the habitat of the 


piping plover. The court relied on the evidence 


of the two expert witnesses regarding the issue 
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of damage to the plovers' habitat after they had 


left for the year. Suzanne Robinson concluded 


the habitat of the plover was damaged because 


foredunes, which are significant sites for 


foraging, nesting and camouflage and a source of 


stability for the beach ecosystem, were removed 


or levelled. Natural vegetation, which is 


necessary for the foraging, nesting, camouflage 


and shelter and for dune formation and 


stability, had also been removed. 


The bulldozing also raised and depressed 


topography used for nesting and foraging in wet 


pools that had also been levelled. Sand 


substrate and shoreline was intensively 


disturbed which can cause sand to dry, blow off 


the beach and lower the grade, increase beach 


wetness and adversely affect invertebrate prey 


species assemblages. Ms. Robinson provided her 


expert opinion that the damage to the dune 


system will have a long-term impact. Dunes and 


foredunes may take may years to re-establish. 


Their dramatic removal from the beach landscape 


may lead to permanent changes in the overall 


structure of the beach. Vegetation and 


topographies that were removed may not return or 


be of comparable value by the following year 


when the plover would hopefully return. 


Dr. Cuthbert also concluded the piping plover's 


habitat was damaged by the fall work done by the 


Town of South Bruce Peninsula because foredunes 
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are popular sites for plover nesting, foraging, 


shelter and camouflage and important components 


of the beach ecosystems were removed and 


flattened. The large main dunes are important 


stabilizers for beach ecosystems and they were 


cut into by bulldozers and thus, weakened them. 


Beach topography necessary for foraging and 


shelter were flattened. Vegetation, necessary 


for nesting, camouflaging and shelter, was 


removed. Dr. Cuthbert concluded the damage 


inflicted on the dune system by the bulldozers 


would be long-term and may change the 


composition of the beach permanently for the 


same reasons as noted by Suzanne Robinson. She 


also noted the vegetation was unlikely to re


establish by the following year and the beach 


would remain flat for many years, removing the 


upward slope used by the plovers for shelter 


from flooding. This damage, as caused by the 


fall activity as undertaken by the Town of South 


Bruce Peninsula, may have long-term impacts on 


the plover's breeding success in subsequent 


years. 


Even under cross-examination, Dr. Cuthbert 


agreed that parts of the south end of the beach 


that was heavily recreated would not make ideal 


habitat for the plover. This was due to the 


lack of vegetation, flatness, human activity, 


and recreational equipment. However, this did 


not preclude the fact the plover may nest in the 


south end of the beach. It is also noted the 
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heavy bulldozer beach maintenance was not 


restricted to the south end of the beach and 


included areas in the north and central beaches 


along the areas where the plover did nest and 


did carry on its life processes. 


The work subcontracted for beach maintenance was 


authorized by the mayor Janice Jackson, the 


deputy mayor Jay Kirkland, and the treasurer at 


the time, Angie Cathrae. It was done by a vote 


of council to do beach maintenance in the fall 


of 2017 by a vote of three to two in the amount 


of $10,000. As a result of that vote, the 


direction was given to Andrew Sprunt to complete 


the work. The Town of South Bruce Peninsula, 


through this action, cannot establish a due 


diligence offence to the second charge in the 


fall of 2017 because the work was not done in 


accordance with their own bylaw. There was no 


consultation with the MNR to establish and 


authorize such work and the fact that beach 


maintenance was such a departure from best 


practices, it showed a wanton disregard for the 


habitat of the piping plover by the long-term 


levelling and the cutting of the foredune and 


dune areas. It is doubtful that natural wind, 


rain, and weather could reproduce the foredune 


and dune areas after such evasive beach 


maintenance conducted by the bulldozer. A due 


diligence defence cannot be made out by the 


defence. 
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The court has concluded and makes the finding 


that the Town of South Bruce Peninsula made a 


conscious decision to do maintenance on Sauble 


Beach in contradiction of its own bylaw, 62-


2015, and thereby damaged the habitat of the 


piping plover. As a result of the Town of South 


Bruce Peninsula's council's decision to perform 


this beach maintenance and without any evidence 


to the contrary, as the defence has called no 


witnesses or presented any evidence, the 


prosecution has proven all the elements of the 


offence between August the 23rd and September 


the 27th of 2017. There will be a finding of 


guilt and a conviction registered. 


MR. WILKIE: Thank you Your Worship. May we 


have a break? I'd like to have a little 


discussion with my - my friends. 


THE COURT: Yeah, that's fine. Why don't we 


take a short recess? I'm prepared to hear and 


I'm hoping we'll hear submissions with respect 


to sentencing. 


Order. All rise. Court is on CLERK REGISTRAR: 


a brief recess. 


court. 


Please clear the body of the 


R E C E S S 
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TUESDAY, JUNE 4, 2019 


COURT CLERK:  We're on record.  Order.  All 


rise.  This Ontario Court of Justice is now in 


session, His Worship Justice of the Peace 


Anderson presiding.  Please be seated. 


 


 


R U L I N G  


 


ANDERSON, J.P. (Orally): 


This is my decision for the voir dire we entered 


into yesterday.  The purpose of a voir dire is 


to determine the admissibility of evidence.  The 


Crown seeks to introduce and qualify Ms. Suzanne 


Robinson (ph), Species at Risk Management 


biologist, Ministry of the Natural Resources and 


Forestry, as an expert in the Endangered Species 


Act, specifically for the piping plover and 


their habitat.  Defence is opposing her 


qualifications for two reasons.  Her credentials 


don't support her expertise in piping plovers.  


And number two, Ms. Robinson is not an impartial 


and independent witness.  Both the Crown and 


defence have presented case law to support their 


respective positions regarding Ms. Robinson's 


qualifications and ability to testify as an 


expert witness, which I have reviewed and 


considered.   


 


The case law is constantly evolving in this 


field of work towards admissibility of evidence.  


But the case law presented by both parties, 


which are interpretations of the White Burgess 
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decision, are within a criminal framework.  


There is no case law on point within a 


regulatory offence framework.  Albeit the 


offences under the regulations of the Endangered 


Species Act are serious and large fines could 


result, the legislation under the Endangered 


Species Act did not contemplate arrest, 


detention or imprisonment like the criminal 


context would.  I have distinguished the case at 


bar from the cited case law presented.  I do 


find – pardon me – the White Burgess case to 


apply in this case, but in a more limited scope, 


of which I will describe hereafter. 


The White Burgess Langille Inman v. Abbott and 


Haliburton Co. [2015] SCC 23 – from hereon, I'll 


just refer to it as the White Burgess decision – 


begins by examining the threshold inquiry.  And 


from paragraph 46 of that decision: 


Expert witnesses have a duty to assist 


the court that overrides their 


obligation to the party calling them.  


If a witness in unable or unwilling to 


fulfill that duty, they do not qualify 


to perform the role of an expert and 


should be excluded. 


Paragraph 47 also states: 


The expert's attestation or testimony 


recognizing and accepting the duty will 


generally be [accepting the duty and will 


be] sufficient to establish...[the] 


threshold [has been] met.  


 


Paragraph 49 describes the threshold as not 
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onerous and it's quite rare to have the expert 


evidence ruled inadmissible.  Again, referring 


to paragraph 48: 


The burden...on the party opposing the 


admission of the evidence [is] to 


show...there is a realistic concern 


that...expert evidence should not be 


received because the [witness] is 


unable...or unwilling to comply with that 


duty. 


 


Paragraph 49: 


In most cases, a mere employment 


relationship with the party calling the 


evidence will be insufficient to do so. 


 


The finding of this court is  Ms. Robinson has 


taken a solemn affirmation and declared she 


understands her duty to the court to provide 


assistance that may override her obligation to 


the party calling her, which in this case, is 


the Ministry of Natural Resources and Forestry.  


The question that I had to ask myself is: does 


the defence have a realistic concern that Ms. 


Robinson's evidence should not be received 


because she is unwilling or unable to comply 


with that duty? 


 


The defence has cited realistic concerns because 


– and I'll just go through the bullet points – 


Ms. Robinson is heavily involved with the MNR – 


Ministry of Natural Resources and Forestry – 
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activity at Sauble Beach.  Ms. Robinson has been 


employed with the MNR for at least 10 years 


looking at the Endangered Species Act and how it 


applies to the piping plover.  She has also 


developed protocols for the Ontario Piping 


Plover Recovery implementation group.  She works 


closely with other MNR colleagues in the 


Midhurst and Owen Sound office.  She further 


answers questions with the Town of South Bruce 


Peninsula regarding beach maintenance and, in 


fact, has appeared before town council on 


several occasions.  She is involved in decisions 


– and, specifically, this decision – to charge 


the Town of South Bruce Peninsula.  She has 


drafted an opinion to the Ministry of Natural 


Resources and Forestry regarding activities of 


the piping plover in the habitat at Sauble 


Beach.  She has made statements to the effect 


that the town has violated the statute after 


hearing what the town had did on the beach 


without attending the beach herself to verify it 


and that she has testified at a stop work 


hearing ordering the Town of South Bruce to stop 


beach maintenance. 


 


In analyzing the defence realistic concern that 


Ms. Robinson is unable or unwilling to perform 


her duties as an expert, the court has made many 


findings regarding these concerns.  So, with the 


activities that she is heavily involved with the 


Ministry of Natural Resources along Sauble 


Beach, the fact that she works closely with 
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other colleagues at Midhurst and Owen Sound 


offices, the fact she develops protocols for the 


Ontario Piping Plover Recovery implementation 


group and that she answers questions about beach 


maintenance to the town council, the finding of 


the court is that all of the activities that 


I've just described certainly would come within 


the duties expected from a Ministry of Natural 


Resources and Forestry employee.  There is 


nothing really unusual about any of those 


activities.  This is supported by the fact that 


the town has solicited her advice and wanted her 


opinion and that was from the testimony of 


Donald Crain, the Facilities Manager for the 


Town of South Bruce when he was undertaking and 


overseeing the beach maintenance. 


The most serious – I guess – allegation that the 


defence has put forward is that Ms. Robinson was 


involved directly with the decision to lay the 


charge against the Town of South Bruce Peninsula 


and ergo, therefore she can't be independent or 


unbiased.  The findings of this court is there 


is no evidence that Ms. Robinson directed 


anyone, including Staff Sergeant Maw (ph), 


Conservation Officer Mauthe, or the Crown 


prosecutor to do anything with regards to this 


investigation or to lay a charge or directed 


people to take certain photographs.  She 


interpreted the investigation and findings of 


Conversation Officer Mauthe; she wrote a report 


based on her expertise, education, and 


experience and examined photographs taken by 
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both her and others to support this report. 


A charge of this magnitude would have been 


vetted at many levels of the ministry before a 


charge was laid.  To suggest to this court that 


Suzanne Robinson was – and I'll put this in 


quotations – "instrumental" in convincing Staff 


Sergeant Maw, Conservation Officer Mauthe and 


the Crown prosecutor to lay a charge, is 


unsubstantiated.  I find it to be preposterous 


and - as a fact of the matter - I think it'd be 


giving way too much credit for what Ms. Robinson 


is able to do to accomplish that.  I don't 


believe that that is a credible assertion.  


It is also alleged that she made a statement 


that it's a violation of a statute after what 


was described to her as beach maintenance 


without attending the beach to view that 


activity.  The findings of this court was that - 


that she believed it was a violation of the 


statute after hearing what was done on the beach 


and without attending the beach to see it 


herself.  This was viewed by the court as her 


opinion.  It doesn't make her opinion correct or 


incorrect.  We don't know the context of that 


statement or how the statement was determined in 


detail but certainly, that's the job of this 


court, is to determine if, in fact, it is a 


violation. 


 


There's also the assertion that Ms. Robinson 


attended a stop work order hearing and testified 


implying that she must be biased and not 
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impartial.  The findings of this court, again.  


The court views this as part of her employment 


duties.  The court has heard no evidence of what 


her testimony that she provided at the hearing.  


I would certainly support the fact that she was 


allowed to testify as to her observations at 


that time but there is no evidence before this 


court that her testimony was anything less than 


professional or unbiased. 


 


The court has also reviewed the voir dire 


Exhibits 4 to number 9, which are the emails 


sent between Suzanne Robinson, Staff Sergeant 


Maw, Jodi Benvenuti.  Again, the findings of 


this court.  The emails and attachments were an 


attempt to vet a report authored by Suzanne 


Robinson and the vetting was to ensure the 


report was accurate, complete, and professional.  


There is no evidence, again, that during this 


email exchange that she directed anybody to do 


anything. 


 


The court has concluded based on the examination 


the defence has not met its onus in 


demonstrating a realistic concern, that Ms. 


Robinson is unwilling or unable to fulfill her 


duties to this court.  


 


The second issue raised by the defence dealt 


with the credentials of Ms. Robinson and were 


they sufficient to give evidence as an expert.  


In reviewing Ms. Robinson's curriculum vitae, as 
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well as her oral testimony, I noted a few 


things.  First of all, her curriculum vitae is 


not as fulsome as Professor Cuthbert (ph), which 


is evidence that examined – sorry, Exhibit 


number 3 in the voir dire; however, my notes 


here do describe that Ms. Robinson started in 


the spring of 2008 with the specific species of 


the piping plovers.  She testified that there is 


over 80 species at risk; she admitted that she 


was not an expert in all of them.  She would 


describe herself as an expert with the piping 


plovers.  I mean, I found that testimony 


certainly to be one of honesty.  She did not 


embellish her credentials to say that she was an 


expert in basically all species.  She has done 


work specific with the piping plover, including 


literature reviews, live research.  She had 


training in both Canada and the U.S.  She had 


training in the field, as well as academic 


training.  She participated in many recovery 


activities.  Local work in Ontario included both 


Sauble Beach, as well as Wasaga Beach.  She has 


provided technical advice to both the municipal 


– municipalities and private individuals.  She's 


monitored the behaviour of the piping plover, 


including nesting and courtship rituals.  She 


has coordinated the activities and hired a 


biologist to assist and has investigated areas 


in Manitoulin Island, Port Elgin, Lake Huron, 


Lake Ontario, eastern U.S.A., eastern seaboard 


of Canada, as well as federal and provincial 


associations. 
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My conclusions with respect to Ms. Robinson's 


credentials is that you don't have to have a 


Masters or a PhD to be an expert.  A combination 


of education and experience in a particular 


topic will suffice in most cases.  There are no 


universities of gang culture; there's no college 


of outlaw motorcycle clubs' activities and there 


is certainly no drug trafficking school.  


Experts are based on their knowledge, skills, 


and abilities as they have learned these in 


these non-scientific topics.  However, the 


leading case for scientific evidence is Regina 


v. Mohan - that's M-O-H-A-N – [1994] SCJ 36, at 


paragraph 17 -  describes the Mohan test in two 


stages.  The first stage would be compliance 


with the test, which I will describe in just a 


second.  And there's a secondary component to 


that - is that of a gatekeeper and is it worth 


what it costs? 


 


The first test in the Mohan review is is the 


evidence relevant?  So, I've concluded that Ms. 


Robinson's evidence, potentially, could prove or 


disprove facts and issues and I would conclude 


that yes, her evidence would be relevant to 


these proceedings.  The second test isn't 


necessary.  The opinion must provide information 


which is likely to be outside the experience and 


knowledge of the trier fact.  I'm here – as I've 


said earlier – yes, I think that would be most 


definitely necessary because I am certainly not 
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an expert in the piping plover and their 


habitat. 


 


The third test, does it offend an exclusionary 


rule?  So, would this evidence be inadmissible 


regardless of compliance with any other 


criteria?  I've concluded no.  And the final 


test, is the expert properly qualified?  And 


I've already answered that question, in a sense, 


when I did the review of her curriculum vitae, 


as well as her testimony.  I also want to note 


that the opinion of a - of a qualified expert 


does not become unnecessary simply because there 


may be others or more qualified experts who will 


testify at the trial.  And, really, what I'm 


referring to is the anticipated evidence of 


Professor Cuthbert.  The reference for this is 


Taylor v. Sawh – it's Taylor, T-A-Y-L-O-R, Sawh 


is S-A-W-H – it's 2000, Ontario Justice, 257 


(CA) and it's at paragraph 18.  Ms. Robinson has 


acquired special or peculiar knowledge through 


her studies and experience with respect to the 


matters which she undertakes to testify and that 


is really coming from paragraph 27 of Mohan.  


That's not the end of the matter.  The second 


function, as I described earlier, was that of a 


gate-keeper and after reviewing the first test 


in Mohan, I have concluded that the probative 


value of what Ms. Robinson could provide to this 


court outweighs any prejudicial effects it may 


or may not have.  I find the local expertise 


along Sauble Beach regarding the piping plover 
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and their habitat in compliance with the 


Endangered Species Act to be within the 


expertise of Suzanne Robinson and her 


anticipated testimony and I have deemed her to 


be an expert within the parameters I've just 


listed. 


MR. WILKIE:  Thank you, Your Worship.  Counsel – 


Mr. Lisus and I have agreed that we would like 


to have the evidence on the voir dire applied to 


the trial proper.  Now, there were a number of 


exhibits now that would have the same exhibit 


number as what we've already done in the trial 


proper.  So we think we have to a renumbering 


exercise of some kind. 


THE COURT:  Okay.  And not to restrict Mr. 


Lisus, but is that correct?  You would agree 


with the Crown with.... 


MR. LISUS:  Yes.  I suggested – I suggested that 


this morning. 


THE COURT:  Okay.  Thank you very much.  So that 


the evidence on the voir dire is to be applied 


to the trial proper.  Now, the exercise that 


we're just about to go through - I believe we 


have nine exhibits from the voir dire.  And we 


left off at Exhibit 12 from the trial.  So my 


suggestion would be this.  That we would take 


the voir dire exhibits in the order of which 


they were filed and we will renumber those 


beginning at Exhibit 13.  So Madam Clerk, you 


have a new job. 


COURT CLERK:  Exhibits 13, 14, 15, 16, 17A and 


B, 18, 19, 20, 21, all in the order that they 
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Mr. Adamson .................................................................... counsel for the Respondent 
Mr. Lisus and Mr. Mr. Renihan ..........................................   counsel for the Appellant  
 


On appeal from conviction by Justice of the Peace C.W. Anderson on 3 October 2019 


Morneau, J.: 


[1] The Piping Plover (plover), a migratory bird, has chosen Sauble Beach since 2007 
as one of its two annual nesting locations in Ontario. It returns in April, makes its nests 
and lays its eggs. The eggs typically hatch near the end of May or early June. The  
chicks feed themselves with the adult plover herding them to foraging sites. By late 
August, early September the plovers fly south.   


[2] The plover returns to Sauble Beach in small numbers. The number of nests  
annually between 2007 and 2017 ranged from one to seven. The number of eggs has 
ranged from four to a high of twenty-three annually. Fledged chicks have ranged as low 
as zero to seven annually.  2017 saw five nests, seventeen eggs laid, twelve hatch and 
seven fledge.  [Trial Exhibit #30] 
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[3] The plover is designated a “species at risk” (SAR) under the Endangered 
Species Act, 2007, S.O. 2007, c.6 (ESA). The Town of South Bruce Peninsula (Town), 
the Ministry of Natural Resources and Forestry (Ministry), and numerous volunteers 
have since 2007 put a great deal of work and effort into protecting the plover. At the 
same time Sauble Beach accommodates large numbers of people who come to enjoy 
its expansive public beach. The challenge for the Town includes the fact that it is not 
possible to predict where the plovers will nest on the Beach. 


[4] In April of 2017, shortly before the plovers returned, the Town mechanically 
raked the beach.  In August of 2017, after the plovers left the beach, the Town used a 
medium sized bulldozer and an agricultural cultivator to grade the beach area. 


[5] In March of 2018 the Town was charged with two counts of damaging plover 
habitat contrary to section 10(1)(a) of the ESA.  The charges relate to these two 
maintenance activities in 2017, the spring work and the fall work. His Worship heard 
evidence from seven witnesses for the prosecution over six days. He entered findings of 
guilt on both counts. 


[6] The Appellant appeals the conviction outlining three grounds: 


• 1: His Worship erred in interpreting “damage” under the ESA, to mean “any 
activity that makes habitat “less attractive, useful or valuable” even on a minor or 
temporary basis”; 


• 2: His Worship erred in interpreting “habitat” under the ESA, as any area that a 
species at risk made use of, and ignoring expert Crown evidence that large sections of 
Sauble Beach were not plover habitat; 


• 3: His Worship erred in admitting Ms. Robinson’s evidence. As a Ministry 
employee and biologist, she was involved in the preparation of a report for Ministry staff 
prior to the charges being laid. The argument centres on the issue of impartiality and 
bias as opposed to a suggestion she was not otherwise qualified to give opinion 
evidence. 


[7] The Appellant requests an Order setting aside the convictions and entering an 
acquittal on both counts. 


[8] The Respondent’s position on each ground of appeal is as follows: 


• 1:  His Worship’s interpretation of “damage” under the ESA was consistent with 
relevant case law, the purpose of the ESA and the words of the statutory section. 


• 2: His Worship’s interpretation of “habitat” under the ESA was based on the 
undisputed factual evidence that the plover depends on all Sauble Beach as an area, 
directly or indirectly, to carry on its life processes.  Even if this finding was in error, 
concerning the south portion of the Beach, the Respondent argues that the undisputed 
evidence was that the north end of the Beach was plover habitat. 


• 3:  His Worship properly admitted Ms. Robinson’s evidence.  
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[9] The Respondent asks that the appeal be dismissed 


 


Standard of Appellate Review 


 


[10] The standard of review is in dispute. 


[11] Section 120(1)(a) of the Provincial Offences Act provides the statutory framework 
for this appeal.  If the decision is unreasonable or cannot be supported by the evidence, 
it should be set aside. The decision can be set aside on the ground of a wrong decision 
on a question of law.  The decision can be set aside on any ground if there was a 
miscarriage of justice 


[12] The Appellant’s position is that the standard of review is correctness arguing that 
His Worship’s errors were on questions of law. 


[13] The Respondent’s position is that the grounds for appeal raise errors of mixed 
fact and law. The Respondent argues that the standard of review is one of deference 
meaning the convictions should not be overturned on appeal absent palpable and 
overriding error. 


[14] Having considered the arguments of counsel and considered the case law 
referred to I am satisfied that the standards of review are as follows: 


[15] The first two grounds of appeal, the issues of “damage” and “habitat”, are mixed 
questions of fact and law.  While appellant’s counsel argues that this is a matter of law 
and correctness is the standard of review, part of the argument at this appeal focused 
on what facts His Worship found and the error in those findings.  


[16] Damage is not defined in the ESA. His Worship did assign a definition to that 
word interpreting its application to section 10(1)(a) of the ESA.  His Worship also made 
findings of fact related to what damage was proven.  


[17] While habitat is defined in the ESA, for the plover the geographical boundaries of 
its habitat are not prescribed, as in the instance of some endangered species. His 
Worship was called upon to determine if Sauble Beach, or part of it, was habitat for the 
plover.  


[18] The Appellant referred to the decision of the Ontario Court of Appeal in Oakville 
(Town) v. Clublink Corp, ULC [2019] O.J. No. 5371.(Clublink) This decision was 
released after His Worship’s judgment. On the issue of standard of review Justice 
Young, Justice Doherty concurring, wrote that as the issue before the Court was 
statutory interpretation “the standard of review is correctness because an issue of 
statutory interpretation is a question of law.” [citing Canada National Railway Co. v. 
Canada (Attorney General), 2014 SCC 40 at paragraph 33].  
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[19] Unlike in the Clublink decision the Appellant does challenge aspects of His 
Worship’s findings of fact. For instance, the Appellant argues that His Worship 
misconstrued or erroneously found that the entire 10.5 kilometres of Sauble Beach was 
habitat arguing there was no evidence of this and the only area in issue was 3.5 
kilometres. 


[20] Appellate review of findings of fact, including inferences of fact, “are not to be 
reversed unless it can be established that the trial judge made a “palpable and 
overriding error”. [Housen v. Nikolaisen [2002] 2 S.C.R. 235 paragraphs 10 through 25] 


[21] I also recognize that in matters of mixed fact and law there is a “spectrum of 
particularity”.  [Canada (Director of Investigation and Research) v. Southam Inc., [1997] 
1 S.C.R. 748 at paragraph 28]  


[22] On the third ground of appeal, the admission of Ms. Robinson’s evidence, His 
Worship’s decision “is entitled to deference on appellate review, unless there is an error 
in principle or the decision is unreasonable”, R. v. McManus [2017] ONCA 188 citing R. 
v. Abbey, 2009 ONCA 624 [often referred to as Abbey #1] 


 


Did His Worship err in concluding that the Town damaged plover habitat? 


 
[23] 10(1)  No person shall damage or destroy the habitat of, (a) a species that is 
listed on the Species at Risk In Ontario List as an endangered or threatened species 


[24] Section 10(a) of the ESA  does not provide a definition for “damage”. 


[25] His Worship’s reasons included a definition of damage he adopted from the 
Oxford Dictionary.  “damage as [sp] to do something – could be physical harm caused – 
to something that makes it less attractive, useful or valuable.  The physical action of 
drawing a plough and rake across the entire beach, in this court’s mind, would be an 
example of making the beach less attractive, useful or valuable. The damage does not 
have to be permanent as it could be minor or temporary in nature.” [reasons for 
judgment October 3, 2019 page 8] 


[26] The Appellant argues that this reference to “attractive”, “useful”  or “valuable” will 
have profound implications for private landowners and public authorities. The argument 
includes a concern that this definition is impermissibly broad. 


[27] The Appellant argues that this definition will penalize harmless conduct. That the 
definition is “untethered” from the statute and incapable of being applied with precision 
or understood.  The argument includes a concern that a person will face imprisonment 
for temporarily making habitat “less attractive” even in a minor way and in the absence 
of any impact on SAR.   


[28] The Appellant argues that this definition must be linked to the purpose of the 
ESA.  That linkage requires a conclusion that habitat is only “damaged” if there is a 


69







negative impact on the ability of the species to carry on its life processes.  Contact less 
than that does not result in damage. “Aesthetic changes are not prohibited by the ESA. 
The ESA does not measure “value”. [Appellant’s Factum paragraph 53] 


[29] The Appellant referred to the Ontario Court of Appeal decision in Wildlands 
League v Ontario (Lieutenant Governor in Council), 2016 ONCA 74 (Wildlands) arguing 
that the Wildlands decision stood for the proposition that section 10(1) of the ESA must 
be interpreted in a manner that reflects balancing of interests, including the economic 
and social interests of the Town, with protection of the piping plover. 


[30] With respect I interpret the  Wildlands decision to mean that there are provisions 
in the ESA that allow for exemptions to sections 9 and 10.  I do not understand that 
case to stand for the proposition that section 10 should be interpreted narrowly.  
[Paragraphs 91 and 92 Wildlands] 


[31] In Wildlands the Court did state that the protection afforded in the ESA “to 
individual species members and their habitats is not absolute. The scheme or system of 
the Act is to provide a presumption of protection and tools to address, among other 
things, social and economic conditions.  The tools (in the form of permitting, agreement 
and regulation-making provisions) have specific criteria and conditions for their 
operation.” [Paragraph 91, underlining for emphasis] 


[32] At paragraph 92 the Court continued with commentary on the ESA: “The 
legislation proceeds on the presumption of the protection of SAR, which includes the 
broad prohibitions contained in ss. 9(1) and 10(1). 


[33] Section (10)(1) of the ESA should be interpreted broadly in its grammatical and 
ordinary sense within the context and scheme of the ESA. (Clublink) That interpretation 
is not inconsistent with the preamble to the legislation. There are provisions in the ESA 
that permit exemptions or permits to address activity that would otherwise run afoul of 
section 10 of the ESA. 


[34] I reject the argument that a required element of the offence in section 10(1) is 
proof that the damage caused harm to the species.  Section 9(1) addresses “harm” to 
SAR.  Section 10(1) is focused on damage to their habitat.   


[35] Counsel provided numerous cases decided under the Fisheries Act, RSC 1985, c 
F-14. In R. v. High, 2003 BCSC 1723 and R. v. Rhodes, 2007 BCPC. While addressing 
the issue of whether activity had altered, disrupted or destroyed fish habitat the 
prosecution was not required to prove harm to the species.  


[36] In British Columbia v. Posselt, [1999] CanLII 6733 (BCSC) the court concluded 
that the crown was not required to prove actual harm to the fish, finding that the element 
of harm was not material to a charge under section 35(1) of the Fisheries Act. 


[37] I recognize that the Fisheries Act and the ESA are not identical legislation. 
However, the purpose of both is to protect a species including protection of its habitat. 
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[38] It was open to His Worship to accept the evidence of the two experts, Dr. 
Cuthbert and Ms. Robinson, on the impact the mechanical raking in the spring and the 
fall work with a medium sized bulldozer and an agricultural cultivator had on the beach 
and hence on the plover’s habitat.  On their evidence, the impact was not minimal.  


[39] His Worship found that the work in the spring, mechanical raking and disking, 
damaged the plover habitat. The work in the fall, done after the plovers had left, 
included bulldozing “raised [sp] and depressed topography used for nesting and 
foraging in wet pools that had also been levelled. Sand substrate and shoreline was 
intensively disturbed which can cause sand to dry, blow off the beach and lower grade, 
increase beach wetness and adversely affect invertebrate prey species assemblages. 
Ms. Robinson provided her expert opinion that the damage to the dune system will have 
a long-term impact. Dunes and foredunes may take may [sp] years to re-establish. Their 
dramatic removal from the beach landscape may lead to permanent changes in the 
overall structure of the beach. Vegetation and topographies that were removed may not 
return or be of comparable value by the following year when the plover would hopefully 
return”. [ Reasons for judgment, October 3, 2019 page 16] 


[40] His Worship also concluded that Dr. Cuthbert’s opinion was that the work done 
on the dune system “would be long-term and may change the composition of the beach 
permanently”…the vegetation was unlikely to re-establish by the following year and the 
beach would remain flat for many years, removing the upward slope used by the plovers 
for shelter from flooding. This damage, as caused by the fall activity as undertaken by 
the Town of South Bruce Peninsula, may have long-term impacts on the plover’s 
breeding success in subsequent years”. [Reasons for judgment, October 3, 2019 page 
17] 


[41] His Worship also addressed the argument that absent a grade assessment 
report he should not conclude that the grade of the beach was altered by the 
mechanical raking.  He concluded that based on the photographic evidence he could 
see that the beach had been flattened and the topography damaged.  I agree. 


[42] His Worship also concluded he did not need a scientific report on the substrate of 
the beach. I agree. 


[43] The Appellant also argues that His Worship erred in referring to the Town’s bylaw 
when determining this issue.  His Worship did refer to the By Law on this issue and later 
when asked to address a defence of due diligence. It was introduced as Exhibit # 5 and 
identified by Mr. Crain who was responsible for beach maintenance before that position 
was assumed by Mr. Glover.  I do not see this reference to the By Law as inappropriate. 
Even if His Worship relied upon it at this stage of the trial decision, the details included 
minding distance from the water’s edge while doing maintenance, its terms were 
consistent with evidence His Worship heard from other witnesses, including Mr. Crain 
and Ms. Robinson.   


[44] His Worship’s adoption of a definition of damage that included causing 
something to be less attractive, useful or valuable, should be understood from the 
perspective of the SAR.  A flattened beach, the removal of foredunes and natural 
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vegetation, on the evidence of the experts would result in the loss of nesting, foraging, 
shelter and camouflage for the piper.  


[45] I recognize the concern about maintenance requirements that a municipality such 
as the Town has.  There are public safety issues related to the beach. They include the 
risk of hazardous debris washing ashore and embedding in the wrack, overgrown 
vegetation becoming embedded in old fencing, and drainage issues.  From the trial 
evidence it appears that the Town had successfully managed those issues while 
minding the habitat of the plover, save for these two incidents.  


[46] His Worship made no errors in law.   His findings of fact were supported in the 
trial record. His decision on this issue is entitled to deference. 


 


Did His Worship err in concluding that Sauble Beach is plover habitat? 


 


[47] His Worship found “the habitat for the piping plover can be described as the area 
of the Sauble Beach from where the Sauble River empties into Lake Huron at the north 
end of the beach by Geoff Peach Walkway for approximately 10.5 Kilometres south in 
the area of First Street North by the Crowd Inn”.  [Reasons for Decision October 3, 2019 
page 4] 


[48] Section 10(1) if the ESA : 


[49] 10(1)  No person shall damage or destroy the habitat of, (a) a species that is 
listed on the Species at Risk in Ontario List as an endangered or threatened species;  


[50] Section 2(1)(b) of the ESA defines habitat as: with respect to a any other species 
of animal, plant or other organism an area on which the species depends, directly or 
indirectly, to carry on its life processes, including life processes such as reproduction, 
rearing, hibernation, migration or feeding.  


[51] The Appellant argues that in the absence of a regulation deeming Sauble Beach 
to be plover habitat the Respondent was required to prove beyond a reasonable doubt 
that where the Town did maintenance work on the beach in the spring and fall of 2017 
was habitat.  I agree. The Respondent’s position is that they did. 


[52] The Appellant argues that his Worship ignored the definition in section 2(1)(b) of 
the ESA or conflated “dependency with mere use or presence” and that the evidence 
did not rise beyond reports of “observations” of the plover being on the Beach. 


[53] The location of plover “habitat” is not prescribed in the ESA unlike two species of 
birds, the American white pelican and the barn owl. Under regulation 242/08 [section 
24.0.1(1)] : Subsection (1) applies to the following areas:  1. An area that is being used, 
or was used at any time during the previous 10 years, for nesting by a single American 
white pelican or a colony of American white pelicans.  2.  The area within 300 metres of 
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an area described in paragraph 1.  For the barn owl habitat is prescribed as in section 
24.1 as 1.a nesting or roosting site that is being used by a barn owl or was used by a 
barn owl any time during the previous 12 months. 2. A barn, building or other structure, 
or a tree or other natural feature, on or in which a nesting or roosting site described in 
paragraph 1 is located. 3. If a nesting or roosting site described in paragraph 1 is 
located on a tree or other natural feature, the area within 25 metres of the base of the 
tree or other natural feature.  There is also provision for a one-kilometre area within 
those sites for suitable foraging for the barn owl. [ Underlining added for emphasis.] 


[54] The Appellant argues that because the prescribed areas for the barn owl and 
American white pelican focus on “use” and not “depends” there is statutory significance 
in this distinction arguing that because a species “uses” an area does not mean that it 
“depends” on the area.  The Respondent agrees but argues that in the case of the 
plover it uses and depends on Sauble Beach. 


[55] Leaving aside for the moment the issue of whether His Worship’s conclusion that 
the entire length of Sauble Beach is plover habitat, the evidence at trial did support his 
conclusion that Sauble Beach is “an area on which the species depends, directly or 
indirectly, to carry on its life processes”.  


[56] The evidence included that of the two experts, Ms. Robinson and Dr. Cuthbert.  
The plover flies thousands of kilometers to Sauble Beach for the sole purpose of 
breeding. Its young hatch in their nests on the beach. The adult birds and the chicks 
depend on the beach area – including the wrack line – for food.  The evidence was that 
the plover families use 500 meters on all sides of their nest to forage for food, hide from 
predators, and shelter. To adopt a phrase from the Respondent’s factum – this is the 
plover’s “home base” for nearly half their lives.  


[57] The evidence of Dr. Cuthbert and Ms. Robinson included that the plover requires 
firm sand to make a scrape (a shallow depression in firm sand used as a nest) and seek 
out nest sites in raised foredunes or hummocks to minimize the risk of flooding. The 
plover requires invertebrate insects it finds in the sand substrate, wrack and vegetation. 
It requires shelter and camouflage in vegetation behind hummocks, in foredunes and 
woody debris.   


[58] The evidence was overwhelming that since its return in 2007 the plover nests in 
locations of its choosing and has done so along Sauble Beach. While there it raises its 
young and remains at the beach until the late summer, early fall and then departs for 
the south. The adult plovers that choose Sauble Beach to nest on each spring and their 
hatched chicks, exclusively depend on the beach to provide it with food, shelter and a 
place to raise its young.  


[59] As an example in R. v. Van Erp, [2012]  OJ No. 4721 the court accepted a 
biologist’s evidence  that “habitat” in the case of the Foxsnake and the Massasauga 
Rattlesnake, two SAR, was in the area of rock barrens wetlands, conifer swamps etc. 
that were “required for the species life cycles”.  


[60] The Appellant argues that Dr. Cuthbert testified that significant portions of the 
Beach were not habitat. His Worship did recognize that Dr. Cuthbert qualified her 
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opinion on this issue during cross examination. She confirmed that the south end of the 
beach is heavily recreated and “would not be ideal” for plover habitat. His Worship 
noted the reasons for that qualification and why the south end would not be ideal 
“because of the lack of vegetation, flatness, human activity, and recreational 
equipment”. He also noted that Dr. Cuthbert stated that despite those limitations they 
“would not preclude the plover from nesting there”. [Reasons for judgment page 4.] 


[61] Dr. Cuthbert did say in cross examination more on this issue. It was that the 
“south end of the Beach” is not plover habitat – “you can’t really call it habitat”. 
[Transcript June 5, 2019 page 100, 101]  She also opined that plover habitat does not 
include willows which were found at points on the Beach. 


[62] His Worship’s determination that the entire length of Sauble Beach was plover 
habitat was in error.  While there was evidence that plovers have nested at points along 
its length, the expert evidence of Dr. Cuthbert was critical to this determination. 


[63] I would grant the appeal on this issue to the extent of clarifying that there was 
sufficient evidence for His Worship to conclude that Sauble Beach is habitat for the 
plover. However, the portion that was identified as the “south end” should not have been 
included in that finding. Notwithstanding this change there was sufficient evidence that 
the spring and fall work did cover the entire beach. 


[64] The appeal on this issue is otherwise dismissed. 


 


Did His Worship err in admitting Ms. Robinson’s evidence? 


 


[65] Ms. Robinson is a biologist employed by the Ministry and not an enforcement 
officer. The prosecution sought to qualify her as an expert in the piping plover at trial.  
The Town objected on two grounds – that she did not have the requisite expertise and 
that she was neither impartial nor independent.  


[66] Following a voir dire on admissibility His Worship admitted Ms. Robinson’s 
evidence. He accepted she had the requisite expertise. [That ruling is not challenged in 
the appeal.] He also accepted that Ms. Robinson understood her duty to the court as an 
expert, notwithstanding that she was a Ministry employee. 


[67] The Appellant argues that His Worship erred in failing to properly apply the 
direction of the Supreme Court of Canada in White Burgess Langille Inman v. Abbott 
and Haliburton Company Limited, [2015] 2 S.C.R. 182  (White Burgess) on the 
admission of expert opinion evidence.  The argument focuses on the position that Ms. 
Robinson was neither impartial, independent, nor free of bias. 


[68] Having reviewed His Worship’s reasons, [Transcript June 4, 2019 pages 1 
through 11]  given orally the day following the lengthy voir dire, and having considered 
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the arguments on the appeal I am satisfied that His Worship’s decision to admit Ms. 
Robinson’s opinion evidence is entitled to deference. 


[69] His Worship at page 2 of his reasons:  “The case law is constantly evolving in 
this field of work towards admissibility of evidence. But the case law presented by both 
parties, which are interpretations of the White Burgess decision, are within a criminal 
framework.  There is no case law on point with a regulatory offence framework.  Albeit 
the offences under the regulations of the Endangered Species Act  are serious and 
large fines could result, the legislation under the Endangered Species Act did not 
contemplate arrest, detention or imprisonment like the criminal context would. I have 
distinguished the case at bar from the cited case law presented. I do find – pardon me – 
the White Burgess case to apply in this case, but in a more limited scope, of which I will 
describe later.” [Transcript page 2, June 4, 2019] 


[70] Mr. Lisus argues that this paragraph demonstrates His Worship accepted the 
recommendation of trial counsel to relax the application of White Burgess for regulatory 
offences. Mr. Lisus notes accurately that White Burgess was a civil case and not 
criminal.  


[71] Trial counsel for the Respondent did, in reply to Mr. Lisus’ submissions, invite His 
Worship to consider in a regulatory offence case such as this “whether the standards 
that have developed in a criminal case are necessarily perfectly applicable to a 
regulatory case.” [Transcript, June 3, 2019 page 140]  


[72] At trial the defence argued that Ms. Robinson made statements that the Town 
violated the statute after hearing what the Town did to the beach, without first attending 
to the beach to see for herself. She also testified at a stop work hearing related to the 
beach maintenance issue.  His Worship noted that on the issue of whether Ms. 
Robinson had an opinion on whether there was a violation of the statute – that it was 
the court’s job to make that determination. I agree. 


[73] The concern as outlined again at the appeal was that Ms. Robinson was 
instrumental in the charges being laid. His Worship determined that “there was no 
evidence that Ms. Robinson directed anyone, including Staff Sergeant Maw, 
Conservation Officer Mauthe, or the Crown prosecutor to do anything with regards to 
this investigation or to lay a charge or directed people to take certain photographs. She 
interpreted the investigation and findings of Conservation Officer Mauthe; she wrote a 
report based on her expertise, education, and experience and examined photographs 
taken by both her and others to support this report. A charge of this magnitude would 
have been vetted at many levels of the ministry before a charge was laid. To suggest to 
this court that Suzanne Robinson was – and I’ll put this in quotations – “instrumental” in 
convincing Staff Sergeant Maw, Conservation Officer Mauthe and the Crown prosecutor 
to lay a charge is unsubstantiated.  I find it to be preposterous and – as a fact of the 
matter – I think it’d be giving way too much credit for what Ms. Robinson is able to do to 
accomplish that.  I don’t believe that that is a credible assertion.”  [June 4, 2019 
Transcript pages 5 to 6] 


[74] The Appellant also argues that of the many reasons Ms. Robinson should not 
have been permitted to testify one is that she was on maternity leave when asked by an 


75







enforcement officer to prepare a report.  The argument is that her willingness to prepare 
a report while on leave speaks to an overzealous interest in this prosecution.  The 
material also refers to email exchanges where she is cautioned about her draft report 
and directed to make it “appear more objective”. 


[75] The Appellant’s argument also includes at paragraphs 134 through 137 of the 
Factum, concerns that His Worship ignored evidence that Officer Mauthe relied on Ms. 
Robinson’s report to lay the charges, he not being an expert in the plover. 


[76] The Appellant referred to several cases, primarily in the context of criminal 
prosecutions discussing whether a proposed witness, often a police officer, can testify 
as an expert.   


[77] His Worship’s reference to applying White Burgess “in a more limited scope” 
requires careful consideration. As do his comments that the defence position was 
“preposterous”. I cannot say that their position was preposterous.  The question is 
whether His Worship applied White Burgess.  


[78] His Worship properly identified the threshold inquiry required when a witness is 
proffered as an expert. Part of that inquiry requires the witness to acknowledge their 
duty to assist the court which overrides their obligation to the party calling them.  


[79] His Worship noted that Ms. Robinson swore a solemn affirmation and declared 
her understanding of her duty to the court. He noted that she declared she understood 
this duty was to assist the court which may override her obligation to the prosecution – 
which in this case was the Ministry – her employer.  


[80] His Worship accurately identified the burden resting with the party who opposes 
the admission of the witness’ evidence. That burden requires the opposing party to 
identify a realistic concern that the expert is unable or unwilling to comply with their duty 
to the court. He found there was not. 


[81] His Worship adverted to the concerns the defence characterized as Ms. 
Robinson being heavily involved in the Ministry’s activity at the beach particularly 
focused on the plover over the last ten years.  She had developed protocols for the 
Ontario Piping Plover Recovery Implementation Group.  She worked closely with other 
Ministry employees.  She has appeared before the Town’s municipal council on many 
occasions providing information including on beach maintenance. [I should note that Mr. 
Lisus was quite clear that the Town very much appreciates Ms. Robinson’s assistance 
with managing the Piping Plovers.] 


[82] In R. v. Live Nation Canada Inc., [2016] O.J. No 2046 (Live Nation) Justice 
Nakatsuru (as he then was) provided a ruling on the admissibility of opinion evidence 
from two civil engineers who worked for the Ministry of Labour and who were involved in 
the investigation of a stage collapse. That investigation lead to charges under the 
Occupational Health and Safety Act, R.S.O. 1990, ch. O. 


[83] In Live Nation the challenge to admission of the engineer’s evidence was 
focused on the argument that they would be “unable” to live up to their duty to the court. 
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The defence argued that the prosecution failed to discharge its onus on a balance of 
probabilities. Issues included that the engineers were employed by the Ministry of 
Labour, their contact with the Ministry investigator, the seriousness of the charges and 
the significance of their evidence. 


[84] Justice Nakatsuru referred to White Burgess. He noted that Justice Cromwell 
held that the expert witness’ duty to give independent and impartial opinion evidence is 
a matter of admissibility to be considered at the threshold test of the qualifications 
stage. If the threshold test is met, then concerns about impartiality and independence 
are a matter of weight. 


[85] The threshold requirement is not onerous. An employment relationship does not 
automatically disqualify an expert from testifying. [White Burgess]  


[86] The Ontario Court of Appeal in R. v. McManus, 2017 ONCA 188 (McManus), 
amongst other issues, addressed the trial judge’s decision to admit expert evidence 
from a police officer. This involved a drug prosecution. The OCA found that there was a 
“realistic concern” that the officer would not be able to offer unbiased evidence. He was 
involved in the investigation of the charges; he had prior knowledge of the accused and 
had prepared a report on hearing that there were weaknesses in the prosecution case 
following a preliminary inquiry. 


[87] In R. v. Livingston, 2017 ONCJ 645 (Livingston) Justice Lipson did not permit an 
expert to testify. He found there was a reasonable apprehension of bias. The proposed 
witness’ degree of involvement was extensive including preparation of reports, active 
investigation and recommendation of an additional charge. In some respects, like Ms. 
Robinson’s position. 


[88] While no two cases are the same, I am mindful that in McManus one of the 
concerns was that the issue of the expert’s potential bias was specifically left to the jury.  
That would be an added concern that is not part of this case.   


[89] Notwithstanding His Worship’s comments about the defence position being 
preposterous I am not prepared to interfere with his determination on this issue.  
Despite those comments he appears to have addressed the issues that are at the heart 
of White Burgess. 


[90] I see the determination on the admission of Ms. Robinson’s testimony as more in 
line with prosecutions where the experts to be called included forensic accountants and 
engineers.  I have also considered that Ms. Robinson was not the only expert, as Dr. 
Cuthbert had excellent credentials. 


[91] This ground of appeal is dismissed. 


Summary 


[92] The appeal is dismissed save for the modification to the area of Sauble Beach 
that was plover habitat. 
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Released:  March 8, 2021                               Signed Justice J.A. Morneau 
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Preamble 


Biological diversity is among the great treasures of our planet.  It has ecological, social, economic, cultural and intrinsic 
value.  Biological diversity makes many essential contributions to human life, including foods, clothing and medicines, and is 
an important part of sustainable social and economic development. 


Unfortunately, throughout the world, species of animals, plants and other organisms are being lost forever at an alarming rate.  
The loss of these species is most often due to human activities, especially activities that damage the habitats of these species.  
Global action is required. 


The United Nations Convention on Biological Diversity takes note of the precautionary principle, which, as described in the 
Convention, states that, where there is a threat of significant reduction or loss of biological diversity, lack of full scientific 
certainty should not be used as a reason for postponing measures to avoid or minimize such a threat. 
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In Ontario, our native species are a vital component of our precious natural heritage.  The people of Ontario wish to do their 
part in protecting species that are at risk, with appropriate regard to social, economic and cultural considerations.  The present 
generation of Ontarians should protect species at risk for future generations. 


Therefore, Her Majesty, by and with the advice and consent of the Legislative Assembly of the Province of Ontario, enacts as 
follows: 


INTRODUCTION 


Purposes 


1 The purposes of this Act are: 


 1. To identify species at risk based on the best available scientific information, including information obtained from 
community knowledge and aboriginal traditional knowledge. 


 2. To protect species that are at risk and their habitats, and to promote the recovery of species that are at risk. 


 3. To promote stewardship activities to assist in the protection and recovery of species that are at risk.  2007, c. 6, s. 1. 


Definitions 


2 (1)  In this Act, 


“aboriginal person” means a member of the aboriginal peoples of Canada, as defined in section 35 of the Constitution Act, 
1982; (“personne autochtone”) 


“Agency” means the corporation established by regulation under section 20.4; (“Agence”) 


“conservation fund species” means a species that is designated under subsection 20.1 (3) for the purposes of the Fund; 
(“espèce ciblée par le fonds de conservation”) 


“COSSARO” means the Committee on the Status of Species at Risk in Ontario; (“CDSEPO”) 


“enforcement officer” means an enforcement officer under section 21; (“agent d’exécution”) 


“Fund” means the Species at Risk Conservation Fund established under section 20.1; (“Fonds”) 


“habitat” means, 


 (a) with respect to a species of animal, plant or other organism for which a regulation made under clause 56 (1) (a) is in 
force, the area prescribed by that regulation as the habitat of the species, or 


 (b) with respect to any other species of animal, plant or other organism, an area on which the species depends, directly or 
indirectly, to carry on its life processes, including life processes such as reproduction, rearing, hibernation, migration 
or feeding, 


and includes places in the area described in clause (a) or (b), whichever is applicable, that are used by members of the species 
as dens, nests, hibernacula or other residences; (“habitat”) 


“justice” has the same meaning as in the Provincial Offences Act; (“juge”) 


“Minister” means the Minister of the Environment, Conservation and Parks or such other member of the Executive Council 
as may be assigned the administration of this Act under the Executive Council Act; (“ministre”) 


“Ministry” means the ministry of the Minister; (“ministère”) 


“officer in charge” has the same meaning as in Part VIII of the Provincial Offences Act; (“agent responsable”) 


“operating agreement” means an operating agreement entered into by the Minister and the Agency under section 20.11; 
(“accord de fonctionnement”) 


“person” includes an unincorporated body referred to in paragraph 1, 2 or 3 of subsection 19 (1); (“personne”) 


“recovery strategy” means a strategy prepared under section 11 for the recovery of a species; (“programme de 
rétablissement”) 


“regulations” means the regulations made under this Act; (“règlements”) 


“species” means a species, subspecies, variety or genetically or geographically distinct population of animal, plant or other 
organism, other than a bacterium or virus, that is native to Ontario; (“espèce”) 


“Species at Risk in Ontario List” means the regulations made under section 7; (“Liste des espèces en péril en Ontario”) 


“species conservation charge” means a charge that is paid to the Agency in accordance with section 20.3. (“redevance pour la 
conservation des espèces”) 2007, c. 6, s. 2 (1); 2019, c. 9, Sched. 5, s. 1 (1-3). 
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Definition of “habitat”, cl. (b) 


(2)  For greater certainty, clause (b) of the definition of “habitat” in subsection (1) does not include an area where the species 
formerly occurred or has the potential to be reintroduced unless existing members of the species depend on that area to carry 
on their life processes.  2007, c. 6, s. 2 (2). 


First time listing 


(3)  For greater certainty, a reference in this Act to a species being listed on the Species at Risk in Ontario List as an 
endangered or threatened species for the first time is a reference to a species being so listed in circumstances where the 
species has not been previously listed as either an endangered species or a threatened species. 2019, c. 9, Sched. 5, s. 1 (4). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 1 (1-4) - 01/07/2019 


CLASSIFICATION OF SPECIES 


Committee on the Status of Species at Risk in Ontario 


3 (1)  The committee known in English as the Committee on the Status of Species at Risk in Ontario and in French as Comité 
de détermination du statut des espèces en péril en Ontario is continued.  2007, c. 6, s. 3 (1). 


Composition 


(2)  COSSARO shall be composed of such number of members as may be appointed by the Lieutenant Governor in Council.  
2007, c. 6, s. 3 (2). 


Chair 


(3)  The Lieutenant Governor in Council shall designate one of the members as chair of COSSARO.  2007, c. 6, s. 3 (3). 


Qualifications 


(4)  A person may be appointed to COSSARO only if the Minister considers that the person has relevant expertise that is 
drawn from, 


 (a) a scientific discipline such as conservation biology, ecology, genetics, population dynamics, taxonomy, systematics or 
wildlife management; or 


 (b) community knowledge or aboriginal traditional knowledge. 2007, c. 6, s. 3 (4); 2019, c. 9, Sched. 5, s. 2. 


Independence 


(5)  The members of COSSARO shall perform their functions in an independent manner, and not as representatives of their 
employers or of any other person or body.  2007, c. 6, s. 3 (5). 


Lobbying 


(6)  A member of COSSARO shall not, with respect to any matter related to this Act, 


 (a) act as a consultant lobbyist within the meaning of subsection 4 (10) of the Lobbyist Registration Act, 1998; or 


 (b) act as an in-house lobbyist within the meaning of subsection 5 (7) or 6 (5) of the Lobbyist Registration Act, 1998.  
2007, c. 6, s. 3 (6). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 2 - 01/07/2019 


Functions of COSSARO 


4 (1)  COSSARO shall perform the following functions: 


 1. Subject to section 5, maintain criteria for assessing and classifying species. 


 2. Maintain and prioritize a list of species that should be assessed and classified, including species that should be 
reviewed and, if appropriate, reclassified. 


 3. Subject to section 8, assess, review and classify species in accordance with the list maintained under paragraph 2. 


 4. Submit reports to the Minister in accordance with this Act. 


 5. Provide advice to the Minister on any matter submitted to COSSARO by the Minister. 


 6. Perform any other function required under this or any other Act.  2007, c. 6, s. 4 (1). 


List of species to be assessed 


(2)  COSSARO shall ensure that the list referred to in paragraph 2 of subsection (1) includes every Ontario species that, 
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 (a) has been classified by the Committee on the Status of Endangered Wildlife in Canada as extirpated, endangered, 
threatened or of special concern under the Species at Risk Act (Canada); and 


 (b) has not yet been assessed by COSSARO.  2007, c. 6, s. 4 (2). 


Information for Minister 


(3)  COSSARO shall ensure that the Minister is provided with up to date copies of the criteria referred to in paragraph 1 of 
subsection (1) and the list referred to in paragraph 2 of subsection (1).  2007, c. 6, s. 4 (3). 


Rules for classification 


5 (1)  For the purposes of this Act, COSSARO shall classify species in accordance with the following rules: 


 1. A species shall be classified as an extinct species if it no longer lives anywhere in the world. 


 2. A species shall be classified as an extirpated species if it lives somewhere in the world, lived at one time in the wild in 
Ontario, but no longer lives in the wild in Ontario. 


 3. A species shall be classified as an endangered species if it lives in the wild in Ontario but is facing imminent extinction 
or extirpation. 


 4. A species shall be classified as a threatened species if it lives in the wild in Ontario, is not endangered, but is likely to 
become endangered if steps are not taken to address factors threatening to lead to its extinction or extirpation. 


 5. A species shall be classified as a special concern species if it lives in the wild in Ontario, is not endangered or 
threatened, but may become threatened or endangered because of a combination of biological characteristics and 
identified threats.  2007, c. 6, s. 5 (1). 


Geographic limitation 


(2)  When COSSARO classifies a species, the classification shall be deemed to apply to all of Ontario unless COSSARO 
indicates that the classification applies only to a specified geographic area in Ontario.  2007, c. 6, s. 5 (2). 


Best available scientific information 


(3)  COSSARO shall classify species based on the best available scientific information, including information obtained from 
community knowledge and aboriginal traditional knowledge.  2007, c. 6, s. 5 (3). 


Criteria for classification 


(4)  The criteria for assessing and classifying species as endangered, threatened or special concern species under paragraph 1 
of subsection 4 (1) shall include considerations of, 


 (a) the species’ geographic range in Ontario; and 


 (b) the condition of the species across the broader biologically relevant geographic range in which it exists both inside and 
outside of Ontario. 2019, c. 9, Sched. 5, s. 3. 


Same 


(5)  If consideration of the condition of the species both inside and outside of Ontario under clause (4) (b) would result in a 
species classification indicating a lower level of risk to the survival of the species than would result if COSSARO considered 
the condition of the species inside Ontario only, COSSARO’s classification of a species shall reflect the lower level of risk to 
the survival of the species. 2019, c. 9, Sched. 5, s. 3. 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 3 - 01/07/2019 


Reports by COSSARO 


Annual report 


6 (1)  Between January 1 and January 31 of each year, COSSARO shall submit an annual report to the Minister that sets out, 


 (a) the classification of each species that COSSARO has classified since its last annual report, as an extinct, extirpated, 
endangered, threatened or special concern species; and 


 (b) the reasons for the classification. 2019, c. 9, Sched. 5, s. 4. 


Same 


(2)  The annual report may also state that, 


 (a) an assessment of a species indicates that it is not at risk; or 


 (b) there is insufficient information available to classify a species. 2019, c. 9, Sched. 5, s. 4. 
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Additional reports 


(3)  COSSARO shall not submit an additional report with respect to the classification of species to the Minister unless, 


 (a) the Minister has requested that COSSARO classify a species or reconsider its classification of a species under section 
8; or 


 (b) COSSARO is of the opinion that a species that is not listed on the Species at Risk in Ontario List as extirpated, 
endangered or threatened, may be facing imminent extinction or extirpation. 2019, c. 9, Sched. 5, s. 4. 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 4 - 01/07/2019 


Species at Risk in Ontario List 


7 (1)  The Ministry official who holds the office designated under subsection (6) shall make and file a regulation that lists the 
following: 


 1. All the species that are classified by COSSARO as extirpated species. 


 2. All the species that are classified by COSSARO as endangered species. 


 3. All the species that are classified by COSSARO as threatened species. 


 4. All the species that are classified by COSSARO as special concern species.  2007, c. 6, s. 7 (1). 


Contents of regulation 


(2)  The Ministry official shall ensure that the regulation contains the following information for each species: 


 1. The common name and scientific name of the species. 


 2. COSSARO’s classification of the species. 


 3. If COSSARO indicated that the classification applies only to a specified geographic area, the area specified by 
COSSARO.  2007, c. 6, s. 7 (2). 


Amendments to regulation 


(3)  The Ministry official shall make and file such amendments to the regulation as are required to ensure that the regulation 
accurately reflects new information reported to the Minister by COSSARO.  2007, c. 6, s. 7 (3). 


Same 


(4)  For the purpose of subsection (3), if the Minister receives a report from COSSARO classifying or reclassifying a species, 
the Ministry official shall, not later than 12 months after the day the report is received, make and file an amendment to the 
regulation so that the regulation accurately reflects new information contained in the report.  2007, c. 6, s. 7 (4); 2019, c. 9, 
Sched. 5, s. 5 (1). 


Same 


(4.1)  The 12-month period referred to in subsection (4) applies with respect to any report from COSSARO received by the 
Minister in 2019 before the day subsection 5 (1) of Schedule 5 of the More Homes, More Choice Act, 2019 comes into force. 
2019, c. 9, Sched. 5, s. 5 (2). 


Commencement of regulations 


(5)  A regulation under this section comes into force on the day it is filed.  2007, c. 6, s. 7 (5). 


Ministry official 


(6)  The Minister shall, for the purposes of this section, designate an office within the Ministry that is held by a public 
servant.  2007, c. 6, s. 7 (6). 


(7)-(10)  REPEALED: 2019, c. 9, Sched. 5, s. 5 (3). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 5 (1-3) - 01/07/2019 


Ministerial requirements 


Risk of imminent extinction or extirpation 


8 (1)  If a species is not listed on the Species at Risk in Ontario List as an extirpated, endangered or threatened species but the 
Minister is of the opinion that the species may be facing imminent extinction or extirpation, the Minister may require 
COSSARO to assess and classify the species and, not later than the date specified by the Minister, to submit a report to the 
Minister under section 6.  2007, c. 6, s. 8 (1). 
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Reconsideration 


(2)  If a species is listed on the Species at Risk in Ontario List and the Minister is of the opinion that credible scientific 
information indicates that the classification on the List may not be appropriate, the Minister may require COSSARO to 
reconsider the classification and, not later than the date specified by the Minister, to submit a report to the Minister under 
section 6 indicating whether COSSARO confirms the classification or reclassifies the species.  2007, c. 6, s. 8 (2); 2019, c. 9, 
Sched. 5, s. 6 (1). 


Same 


(3)  If COSSARO has reported to the Minister its classification of a species as an extirpated, endangered, threatened or 
special concern species but the Species at Risk in Ontario List has not yet been amended in accordance with section 7 to 
reflect the classification, the Minister, if of the opinion that credible scientific information indicates that the classification 
may not be appropriate, may require COSSARO to, 


 (a) reconsider the classification; and 


 (b) not later than the date specified by the Minister, submit a second report to the Minister under section 6 which shall 
either confirm the classification of the species in the first report or reclassify the species. 2019, c. 9, Sched. 5, s. 6 (2). 


Notice 


(4)  Upon requiring COSSARO to reconsider a classification of a species under subsection (3), the Minister shall publish a 
notice of the requirement for a classification reconsideration on a website maintained by the Government of Ontario. 2019, c. 
9, Sched. 5, s. 6 (2). 


Content of notice 


(4.1)  A notice under subsection (4) shall, 


 (a) state that the Minister is of the opinion that credible scientific information indicates that the classification of the 
species in COSSARO’s first report may not be appropriate; 


 (b) sets out the reasons for the Minister’s opinion; and 


 (c) sets out the date by which COSSARO is required to submit a second report to the Minister under section 6 which shall 
either confirm the classification of the species in the first report or reclassify the species. 2019, c. 9, Sched. 5, s. 6 (2). 


Timing of amendments to regulation 


(4.2)  If the Minister requires under subsection (3) that COSSARO reconsider its classification of a species set out in a first 
report made under section 6, 


 (a) the requirement under subsection 7 (4) for the Ministry official to make and file an amendment to the Species at Risk 
in Ontario List within 12 months after the day the first report is received no longer applies with respect to the species; 
and 


 (b) the Ministry official shall, not later than 12 months after the day the second report is received from COSSARO in 
accordance with clause (3) (b), make and file an amendment to the Species at Risk in Ontario List so that it accurately 
reflects information relating to the species contained in the second report. 2019, c. 9, Sched. 5, s. 6 (2). 


Consultation with chair of COSSARO 


(5)  The Minister shall not require COSSARO to do anything under this section unless he or she has consulted with the chair 
of COSSARO.  2007, c. 6, s. 8 (5). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 6 (1, 2) - 01/07/2019 


Temporary suspension of protections upon initial listing 


8.1  (1)  Subject to subsections (2) and (3), the Minister may, by regulation, order that, as of the day a species is listed on the 
Species at Risk in Ontario List as an endangered or threatened species for the first time, the application to the species of all or 
some of the prohibitions in subsections 9 (1) and 10 (1) shall be temporarily suspended. 2019, c. 9, Sched. 5, s. 7. 


Timing 


(2)  An order under subsection (1) shall be made by the Minister after he or she receives a report from COSSARO under 
section 6 classifying a species as endangered or threatened but before the amendment is made to the Species at Risk in 
Ontario List under section 7 to reflect the new classification of the species by COSSARO. 2019, c. 9, Sched. 5, s. 7. 


Criteria 


(3)  The Minister may make an order under subsection (1) only if, 
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 (a) before the report was submitted by COSSARO under section 6, the species was not listed as an endangered or 
threatened species on the Species at Risk in Ontario List; 


 (b) the Minister is of the opinion that, 


 (i) the application of the prohibitions would likely have significant social or economic implications for all or parts of 
Ontario and, as a result, additional time is required to determine the best approach to protecting the species and its 
habitat, and 


 (ii) the temporary suspension will not jeopardize the survival of the species in Ontario; and 


 (c) the Minister is of the opinion that the species meets at least one of the following criteria: 


 (i) the species is broadly distributed in the wild in Ontario, 


 (ii) the amount, quality and availability of the species’ habitat in Ontario is not currently limiting its survival or 
recovery in Ontario, 


 (iii) addressing the primary threats to the species is not currently possible or feasible and additional time is needed to 
assess the best approach to addressing those threats, 


 (iv) successfully reducing the primary threats to the species requires the cooperation of other jurisdictions and 
additional time is needed to address the inter-jurisdictional complexities of addressing those threats, or 


 (v) any other criteria prescribed by the regulations made by the Lieutenant Governor in Council. 2019, c. 9, Sched. 5, 
s. 7. 


Order 


(4)  An order under subsection (1) shall, 


 (a) identify the species to which it relates; 


 (b) specify the prohibitions in subsections 9 (1) and 10 (1), the application of which will be suspended under the order; 


 (c) set out the date on which the suspension of the specified prohibitions will end, subject to subsection (5); and 


 (d) state the reason for the suspension. 2019, c. 9, Sched. 5, s. 7. 


Period of suspension 


(5)  An order under subsection (1) shall provide that the period of suspension, 


 (a) begins immediately upon the species being listed on the Species at Risk in Ontario List as endangered or threatened, as 
the case may be; and 


 (b) ends on the date set out in the order which shall be no later than three years after the day on which the species is listed 
on the Species at Risk in Ontario List as an endangered or threatened species for the first time. 2019, c. 9, Sched. 5, s. 
7. 


Geographic areas 


(6)  An order under subsection (1) may be limited to one or more geographic areas described in the order. 2019, c. 9, Sched. 
5, s. 7. 


Change of species’ name 


(7)  An order may not be made under this section with respect to a species if, before the species classification set out in the 
most recent COSSARO report submitted under section 6, the species, or some members of the species, were classified under 
a different common or scientific name that appeared on the Species at Risk in Ontario List as belonging to an endangered or 
threatened species. 2019, c. 9, Sched. 5, s. 7. 


Effect of order 


(8)  For greater certainty, the making of an order under subsection (1) with respect to a species does not relieve the Minister 
of any obligations in sections 11, 12, 12.1 or 12.2 with respect to that species. 2019, c. 9, Sched. 5, s. 7. 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 7 - 01/07/2019 


Delay of prohibitions upon initial listing 


8.2  (1)  Where a species is listed on the Species at Risk in Ontario List as an endangered or threatened species for the first 
time, the prohibitions in clause 9 (1) (a), the prohibitions against possessing and transporting things under clause 9 (1) (b) and 
the prohibitions in subsection 10 (1) shall not apply to the following persons for a period of one year starting on the day the 
species is so listed: 
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 1. A person engaged in an activity under a permit that was issued under subsection 17 (1) or 19 (3) before the species is 
so listed. 


 2. A person engaged in an activity under an agreement that was entered into under subsection 16 (1), 16.1 (3) or 19 (1) 
before the species is so listed. 


 3. A person engaged in an activity that is a regulated activity within the meaning of section 18 if the regulated activity 
was, 


 i. authorized by an instrument, as defined in subsection 18 (1), that was entered into, issued, made or approved 
before the species is so listed, and 


 ii. prescribed as a regulated activity for the purposes of section 18 by a regulation made under clause 18 (3) (a). 
2019, c. 9, Sched. 5, s. 7. 


Where prohibitions suspended under s. 8.1 


(2)  Despite subsection (1), if the Minister makes an order under section 8.1 temporarily suspending the application of all or 
some of the prohibitions referred to in subsection (1) with respect to a species upon that species being listed on the Species at 
Risk in Ontario List as an endangered or threatened species for the first time, those prohibitions shall not apply to a person 
referred to in subsection (1) for a further period of one year starting immediately after the end of the period of temporary 
suspension. 2019, c. 9, Sched. 5, s. 7. 


Limitations 


(3)  Subsections (1) and (2) authorize a person to carry out an act that would otherwise be prohibited under clause 9 (1) (a) 
and subsection 10 (1) or to possess or transport something contrary to clause 9 (1) (b), subject to the following limitations: 


 1. The person shall take reasonable steps to minimize the adverse effects of the activity that was authorized by the permit, 
agreement or instrument referred to in subsection (1) on the species that is listed on the Species at Risk in Ontario List 
as an endangered or threatened species for the first time. 


 2. The person shall carry out the acts or possess or transport something only if doing so is, 


 i. necessarily incidental to the activity that was authorized by the permit, agreement or instrument referred to in 
subsection (1), or 


 ii. necessary for the purpose of taking the reasonable steps mentioned in paragraph 1. 2019, c. 9, Sched. 5, s. 7. 


Change of species’ name 


(4)  Subsection (1) does not apply to a regulation that lists a species on the Species at Risk in Ontario List as an endangered 
or threatened species for the first time, based on a species classification set out in the most recent COSSARO report 
submitted under section 6, if before the listing, the species, or some members of the species, were classified under a different 
common or scientific name that appeared on the Species at Risk in Ontario List as belonging to an endangered or threatened 
species. 2019, c. 9, Sched. 5, s. 7. 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 7 - 01/07/2019 


PROTECTION AND RECOVERY OF SPECIES 


Prohibition on killing, etc. 


9 (1)  No person shall, 


 (a) kill, harm, harass, capture or take a living member of a species that is listed on the Species at Risk in Ontario List as an 
extirpated, endangered or threatened species;  


 (b)  possess, transport, collect, buy, sell, lease, trade or offer to buy, sell, lease or trade, 


 (i) a living or dead member of a species that is listed on the Species at Risk in Ontario List as an extirpated, 
endangered or threatened species, 


 (ii) any part of a living or dead member of a species referred to in subclause (i),  


 (iii) anything derived from a living or dead member of a species referred to in subclause (i); or 


 (c) sell, lease, trade or offer to sell, lease or trade anything that the person represents to be a thing described in subclause 
(b) (i), (ii) or (iii).  2007, c. 6, s. 9 (1). 


87







 


10 


Exception, temporary suspension order 


(1.1)  If a species is listed on the Species at Risk in Ontario List as an endangered or threatened species for the first time, the 
application of the prohibitions in subsection (1) with respect to the species is subject to any order made under section 8.1. 
2019, c. 9, Sched. 5, s. 8 (1). 


Exception, species regulations 


(1.2)  Subject to section 57, the Minister may, by regulation, limit the application of the prohibitions in subsection (1) with 
respect to a species that is listed on the Species at Risk in Ontario List as an endangered or threatened species. 2019, c. 9, 
Sched. 5, s. 8 (1). 


Same 


(1.3)  Without limiting the generality of subsection (1.2), a regulation under that subsection may, 


 (a) provide that some of the prohibitions in subsection (1) do not apply with respect to a species or provide that they do 
not apply in specified circumstances; 


 (b) limit the geographic areas to which all or some of the prohibitions in subsection (1) apply, or the times at which they 
apply, with respect to a species; 


 (c) limit the application of all or some of the prohibitions in subsection (1) to a specified stage in the development of a 
species; or 


 (d) provide that a limitation set out in the regulation is subject to specified conditions. 2019, c. 9, Sched. 5, s. 8 (1). 


Consideration of government response statement 


(1.4)  Before a regulation is made under subsection (1.2), the Minister shall consider any government response statement that 
has been published under section 12.1 with respect to any species affected by the regulation. 2019, c. 9, Sched. 5, s. 8 (1). 


Possession, etc., of species originating outside Ontario 


(2)  Clause (1) (b) does not apply to a member of a species that originated outside Ontario if it was lawfully killed, captured 
or taken in the jurisdiction from which it originated.  2007, c. 6, s. 9 (2). 


Specified geographic area 


(3)  If the Species at Risk in Ontario List specifies a geographic area that a classification of a species applies to, subsection 
(1) only applies to that species in that area.  2007, c. 6, s. 9 (3). 


Possession and transport by Crown 


(4)  Clause (1) (b) does not apply to possession or transport of a species by the Crown. 2019, c. 9, Sched. 5, s. 8 (2). 


Same, persons or body 


(5)  Clause (1) (b) does not apply to possession or transport of a species by a person or body if the Minister has authorized the 
person or body to possess or transport the species for, 


 (a) scientific or educational purposes; or 


 (b) traditional cultural, religious or ceremonial purposes. 2019, c. 9, Sched. 5, s. 8 (2). 


Conditions 


(5.1)  An authorization granted under subsection (5) is subject to such conditions as the Minister may specify in the 
authorization. 2019, c. 9, Sched. 5, s. 8 (2). 


Interpretation 


(6)  A reference in this section to a member of a species, 


 (a) includes a reference to a member of the species at any stage of its development; 


 (b) includes a reference to a gamete or asexual propagule of the species; and 


 (c) includes a reference to the member of the species, whether or not it originated in Ontario.  2007, c. 6, s. 9 (6). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 8 (1, 2) - 01/07/2019 


Prohibition on damage to habitat, etc. 


10 (1)  No person shall damage or destroy the habitat of, 


 (a) a species that is listed on the Species at Risk in Ontario List as an endangered or threatened species; or 
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 (b) a species that is listed on the Species at Risk in Ontario List as an extirpated species, if the species is prescribed by the 
regulations for the purpose of this clause.  2007, c. 6, s. 10 (1). 


Specified geographic area 


(2)  If the Species at Risk in Ontario List specifies a geographic area that a classification of a species applies to, subsection 
(1) only applies to that species in that area.  2007, c. 6, s. 10 (2). 


Exception, suspension of protections 


(3)  If a species is listed on the Species at Risk in Ontario List as an endangered or threatened species for the first time, the 
application of the prohibition in clause (1) (a) with respect to the habitat of the species is subject to any order made under 
section 8.1. 2019, c. 9, Sched. 5, s. 9. 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 9 - 01/07/2019 


Recovery strategies 


11 (1)  The Minister shall ensure that a strategy is prepared for the recovery of each species that is listed on the Species at 
Risk in Ontario List as an endangered or threatened species and the strategy shall set out advice and recommendations to the 
Minister in accordance with subsection (2). 2019, c. 9, Sched. 5, 10 (1). 


Contents 


(2)  A strategy prepared for a species under subsection (1) shall include the following: 


 1. An identification of the habitat needs of the species. 


 2. A description of the threats to the survival and recovery of the species. 


 3. Recommendations to the Minister and other persons on, 


 i. objectives for the protection and recovery of the species, 


 ii. approaches to achieve the objectives recommended under subparagraph i, and 


 iii. the area that should be considered in developing a regulation under clause 56 (1) (a) that prescribes an area as the 
habitat of the species. 


 4. Such other information as is prescribed by the regulations.  2007, c. 6, s. 11 (2); 2019, c. 9, Sched. 5, 10 (2). 


Precautionary principle 


(3)  In preparing a strategy under subsection (1), the persons who are preparing the strategy shall consider the principle that, 
where there is a threat of significant reduction or loss of biological diversity, lack of full scientific certainty should not be 
used as a reason for postponing measures to avoid or minimize such a threat.  2007, c. 6, s. 11 (3). 


Time limit 


(4)  The Minister shall ensure that a strategy prepared under subsection (1) is made available to the public under section 51 
not later than, 


 (a) the first anniversary of the date the species is listed on the Species at Risk in Ontario List as an endangered species; or 


 (b) the second anniversary of the date the species is listed on the Species at Risk in Ontario List as a threatened species. 


 (c) REPEALED: 2019, c. 9, Sched. 5, 10 (3). 


2007, c. 6, s. 11 (4); 2019, c. 9, Sched. 5, 10 (3). 


Same 


(5)  Subsection (4) does not apply to a strategy if, before the time limit set out in subsection (4) expires, the Minister 
publishes a notice on a website maintained by the Government of Ontario that, 


 (a) states that the Minister is of the opinion that additional time is required to prepare the strategy because of, 


 (i) the complexity of the issues, 


 (ii) the desire to prepare the strategy in co-operation with one or more other jurisdictions, or 


 (iii) the desire to give priority to the preparation of recovery strategies for other species; 


 (b) sets out the Minister’s reasons for the opinion referred to in clause (a); and 


 (c) provides an estimate of when the preparation of the strategy will be completed.  2007, c. 6, s. 11 (5); 2019, c. 9, Sched. 
5, 10 (4). 
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Same 


(6)  The Minister shall not publish a notice under subsection (5) in respect of a species if he or she is of the opinion that a 
delay in the preparation of the strategy will jeopardize the survival or recovery of the species in Ontario.  2007, c. 6, s. 11 (6). 


Extirpated species 


(7)  The Minister shall ensure that a strategy is prepared for the recovery of a species that is listed on the Species at Risk in 
Ontario List as an extirpated species if the Minister is of the opinion that reintroduction of the species into Ontario is feasible.  
2007, c. 6, s. 11 (7). 


Feasibility 


(8)  The Minister may consider social and economic factors in reaching his or her opinion on whether reintroduction of the 
species in Ontario is feasible for the purpose of subsection (7). 2019, c. 9, Sched. 5, 10 (5). 


(9)-(12)  REPEALED: 2019, c. 9, Sched. 5, 10 (5). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 10 (1-5) - 01/07/2019 


Management plans for special concern species 


12 (1)  The Minister shall ensure that a management plan is prepared for each species that is listed on the Species at Risk in 
Ontario List as a special concern species and the plan shall set out advice and recommendations to the Minister on 
approaches for the management of the species in Ontario. 2019, c. 9, Sched. 5, 11 (1). 


Application 


(2)  Subsection (1) does not apply to a species for which the preparation of a recovery strategy or management plan is 
required under section 37 or 65 of the Species at Risk Act (Canada).  2007, c. 6, s. 12 (2). 


Time limit 


(3)  The Minister shall ensure that a management plan prepared under subsection (1) is made available to the public under 
section 51 not later than the fifth anniversary of the date the species is listed on the Species at Risk in Ontario List as a 
special concern species.  2007, c. 6, s. 12 (3). 


Same 


(4)  Subsection (3) does not apply to a management plan if, before the time limit set out in subsection (3) expires, the 
Minister publishes a notice on a website maintained by the Government of Ontario that, 


 (a) states that the Minister is of the opinion that additional time is required to prepare the management plan because of, 


 (i) the complexity of the issues, 


 (ii) the desire to prepare the management plan in co-operation with one or more other jurisdictions, or 


 (iii) the desire to give priority to the preparation of recovery strategies or management plans for other species; 


 (b) sets out the Minister’s reasons for the opinion referred to in clause (a); and 


 (c) provides an estimate of when the preparation of the management plan will be completed.  2007, c. 6, s. 12 (4); 2019, c. 
9, Sched. 5, s. 11 (2). 


(5)-(8)  REPEALED: 2019, c. 9, Sched. 5, 11 (3). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 11 (1-3)- 01/07/2019 


Government response statements 


12.1  (1)  Where a recovery strategy or management plan is prepared under section 11 or 12, the Minister shall publish a 
statement that sets out the policy with respect to the actions that the Government of Ontario intends to take in response to the 
recovery strategy or management plan, and the Government’s priorities with respect to taking those actions. 2019, c. 9, 
Sched. 5, s. 12. 


Place of publication 


(2)  A government response statement shall be published on a website maintained by the Government of Ontario. 2019, c. 9, 
Sched. 5, s. 12. 


Time limit 


(3)  A government response statement shall be published within nine months after the recovery strategy or management plan 
is made available to the public, subject to subsection (4). 2019, c. 9, Sched. 5, s. 12. 
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Same 


(4)  The time limit in subsection (3) does not apply to a government response statement if, before the expiry of the nine 
months, the Minister publishes a notice on a website maintained by the Government of Ontario that, 


 (a) states that the Minister is of the opinion that additional time is required to prepare the statement; 


 (b) sets out the reasons for the Minister’s opinion; and 


 (c) provides an estimate of when the statement will be published. 2019, c. 9, Sched. 5, s. 12. 


Implementation 


(5)  The Minister shall ensure the implementation of any actions referred to in a government response statement that, in the 
opinion of the Minister, are feasible and are within the responsibilities of the Minister. 2019, c. 9, Sched. 5, s. 12. 


Priorities 


(6)  If government response statements have been published under this section in respect of more than one species, the 
Minister may, in implementing actions under subsection (5), determine the relative priority to be given to the implementation 
of actions referred to in those statements. 2019, c. 9, Sched. 5, s. 12. 


Feasibility 


(7)  The Minister may consider social and economic factors in reaching his or her opinion on whether actions referred to in a 
government response statement are feasible for the purpose of subsection (5). 2019, c. 9, Sched. 5, s. 12. 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 12 - 01/07/2019 


Review of progress 


12.2  (1)  Where a government response statement is published under section 12.1 in response to a recovery strategy prepared 
in respect of a threatened, endangered or extirpated species, the Minister shall ensure that a review is conducted of the 
progress towards the  protection and recovery of the species. 2019, c. 9, Sched. 5, s. 12. 


Time limit 


(2)  A review under subsection (1) shall be conducted no later than, 


 (a) the time specified in the government response statement; or 


 (b) if no time is specified in the government response statement, five years after the government response statement is 
published. 2019, c. 9, Sched. 5, s. 12. 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 12 - 01/07/2019 


Ecosystem approach 


13 A recovery strategy or management plan may be prepared under section 11 or 12 using an ecosystem approach.  2007, 
c. 6, s. 13. 


Recovery strategies and management plans for more than one species 


14 A recovery strategy or management plan may be prepared under section 11 or 12 for more than one species, whether or 
not the species are part of the same ecosystem.  2007, c. 6, s. 14. 


Incorporation of existing plan 


15 A recovery strategy or management plan prepared under section 11 or 12 may incorporate all or part of an existing plan 
that relates to the species.  2007, c. 6, s. 15. 


AGREEMENTS, PERMITS AND OTHER INSTRUMENTS 


Stewardship agreements 


16 (1)  The Minister may enter into agreements for the purpose of assisting in the protection or recovery of a species 
specified in the agreement that is listed on the Species at Risk in Ontario List.  2007, c. 6, s. 16 (1). 


Response to recovery strategy 


(2)  Before entering into an agreement under this section, the Minister shall consider any government response statement that 
has been published under section 12.1 with respect to a recovery strategy for the species specified in the agreement.  2007, 
c. 6, s. 16 (2); 2019, c. 9, Sched. 5, s. 13. 
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Authorization provided by agreement 


(3)  An agreement under subsection (1) may authorize a party to the agreement to engage in an activity specified in the 
agreement that would otherwise be prohibited by section 9 or 10.  2007, c. 6, s. 16 (3). 


Same 


(4)  An authorization described in subsection (3) does not apply unless the party to the agreement who seeks to rely on the 
authorization complies with any requirements imposed on the party by the agreement.  2007, c. 6, s. 16 (4). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 13 - 01/07/2019 


Landscape agreements 


16.1  (1)  An agreement entered into under this section shall meet the following requirements: 


 1. The agreement authorizes a party to the agreement to carry out multiple activities throughout a geographic area of the 
Province identified in the agreement. 


 2. The authorized activities would otherwise be prohibited under section 9 or 10 with respect to one or more species 
specified in the agreement (the impacted species) and listed on the Species at Risk in Ontario List as an endangered or 
threatened species. 


 3. The agreement requires that the authorized party execute specified beneficial actions that will assist with the protection 
or recovery of one or more species specified in the agreement (the benefiting species) that exist within the identified 
geographic area and are listed on the Species at Risk in Ontario List as an endangered, threatened or special concern 
species. 2019, c. 9, Sched. 5, s. 14. 


Benefiting species 


(2)  The benefiting species under a landscape agreement are not required to be an impacted species under that agreement, 
subject to clause (3) (a). 2019, c. 9, Sched. 5, s. 14. 


Criteria for agreement 


(3)  The Minister may enter into a landscape agreement only if, 


 (a) the Minister is satisfied that at least one of the benefiting species specified in the agreement is also an impacted species 
under the agreement; 


 (b) the Minister is satisfied that, 


 (i) the authorized party who enters into the agreement with the Minister meets any eligibility requirements 
prescribed by the regulations or is part of a class of persons prescribed by the regulations, 


 (ii) the authorized activities under the agreement meet any requirements prescribed by the regulations, 


 (iii) the geographic area to which the agreement applies has not been excluded by the regulations from the application 
of this section, 


 (iv) none of the impacted species under the agreement have been excluded by the regulations from the application of 
this section, and 


 (v) the agreement meets such other requirements as may be prescribed by the regulations; and 


 (c) at the time the agreement is entered into, the Minister is of the opinion that, 


 (i) the agreement will not jeopardize the survival or recovery in Ontario of an impacted species under the agreement, 


 (ii) the agreement requires the authorized party to take reasonable steps to minimize the adverse effects of the 
authorized activities on the impacted species specified in the agreement, 


 (iii) reasonable alternatives have been considered, including alternatives that will not adversely affect any impacted 
species specified in the agreement, and 


 (iv) the benefits from the beneficial actions that would be achieved in respect of the benefiting species outweigh the 
adverse effects of the activities affecting the impacted species. 2019, c. 9, Sched. 5, s. 14. 


Considerations 


(4)  Before entering into a landscape agreement, the Minister shall consider, 


 (a) any government response statement that has been published under section 12.1 in respect of each benefiting and 
impacted species under the agreement; and 


 (b) such other matters as may be prescribed by the regulations. 2019, c. 9, Sched. 5, s. 14. 
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Species conservation charge 


(5)  An agreement entered into under this section may require the authorized party under the agreement to pay a species 
conservation charge to the Agency in accordance with section 20.3 if an impacted species under the agreement is also a 
conservation fund species. 2019, c. 9, Sched. 5, s. 14. 


Minister policy statements 


(6)  The Minister may issue policy statements governing the form and content of landscape agreements. 2019, c. 9, Sched. 5, 
s. 14. 


Publication 


(7)  Policy statements issued under subsection (6) shall be published on a website maintained by the Government of Ontario. 
2019, c. 9, Sched. 5, s. 14. 


Compliance with policy statement 


(8)  A landscape agreement shall be consistent with any policy statement published under subsection (7). 2019, c. 9, Sched. 5, 
s. 14. 


Compliance with agreement 


(9)  An authorization provided by a landscape agreement under this section does not apply unless the person who enters into 
the agreement with the Minister complies with any requirements imposed on the person by the agreement. 2019, c. 9, Sched. 
5, s. 14. 


Definitions 


(10)  In this section, 


“authorized activity” means an activity authorized under a landscape agreement that would otherwise be prohibited under 
section 9 or 10; (“activité autorisée”) 


“authorized party” means a party to a landscape agreement who is authorized to carry out authorized activities under the 
agreement; (“partie autorisée”) 


“benefiting species” means species that are listed on the Species at Risk in Ontario List as endangered, threatened or special 
concern species and that are specified in a landscape agreement as species in respect of which beneficial actions will be 
executed to assist in their protection or recovery; (“espèce bénéficiaire”) 


“impacted species” means species that are listed on the Species at Risk in Ontario List as endangered or threatened species 
and that are specified in a landscape agreement as species in respect of which authorized activities may be carried out 
despite being otherwise prohibited in respect of the species under section 9 or 10. (“espèce touchée”) 2019, c. 9, Sched. 5, 
s. 14. 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 14 - 01/07/2019 


Permits 


17 (1)  The Minister may issue a permit to a person that, with respect to a species specified in the permit that is listed on the 
Species at Risk in Ontario List as an extirpated, endangered or threatened species, authorizes the person to engage in an 
activity specified in the permit that would otherwise be prohibited by section 9 or 10.  2007, c. 6, s. 17 (1). 


Limitation 


(2)  The Minister may issue a permit under this section only if, 


 (a) the Minister is of the opinion that the activity authorized by the permit is necessary for the protection of human health 
or safety; 


 (b) the Minister is of the opinion that the main purpose of the activity authorized by the permit is to assist, and that the 
activity will assist, in the protection or recovery of the species specified in the permit; 


 (c) the Minister is of the opinion that the main purpose of the activity authorized by the permit is not to assist in the 
protection or recovery of the species specified in the permit, but, 


 (i) either of the following conditions will be or have been met: 


 (A) the Minister is of the opinion that an overall benefit to the species will be achieved within a reasonable time 
through requirements imposed by conditions of the permit, or 


 (B) subject to subsection (2.1), the person who would be authorized by the permit to engage in the activity has 
agreed to pay to the Agency any species conservation charge that is required by the permit, 
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 (ii) the Minister is of the opinion that reasonable alternatives have been considered, including alternatives that would 
not adversely affect the species, and the best alternative has been adopted, and 


 (iii) the Minister is of the opinion that reasonable steps to minimize adverse effects on the species are required by 
conditions of the permit; or 


 (d) the Minister is of the opinion that the main purpose of the activity authorized by the permit is not to assist in the 
protection or recovery of the species specified in the permit, but, 


 (i) the Minister is of the opinion that the activity will result in a significant social or economic benefit to Ontario, 


 (ii) subject to subsection (2.1), the person who would be authorized to engage in the activity has agreed to pay to the 
Agency any species conservation charge that is required under the permit, 


 (iii) the Minister is of the opinion that the activity will not jeopardize the survival or recovery of the species in 
Ontario, 


 (iv) the Minister is of the opinion that reasonable alternatives have been considered, including alternatives that would 
not adversely affect the species, and the best alternative has been adopted, and 


 (v) the Minister is of the opinion that reasonable steps to minimize adverse effects on the species are required by 
conditions of the permit. 2007, c. 6, s. 17 (2); 2019, c. 9, Sched. 5, s. 15 (1). 


Species conservation charge 


(2.1)  The Minister may require a permit holder to pay a species conservation charge to the Agency as a condition of a permit 
issued under clause (2) (c) or (d) only if the permit is issued with respect to a species that is a conservation fund species. 
2019, c. 9, Sched. 5, s. 15 (2). 


Response to recovery strategy 


(3)  Before issuing a permit under this section, the Minister shall consider any government response statement that has been 
published under section 12.1 with respect to a recovery strategy for the species specified in the permit.  2007, c. 6, s. 17 (3); 
2019, c. 9, Sched. 5, s. 15 (3). 


Conditions 


(4)  A permit issued under this section may contain such conditions as the Minister considers appropriate.  2007, c. 6, 
s. 17 (4). 


Same 


(5)  Without limiting the generality of subsection (4), conditions in a permit may, 


 (a) limit the time during which the permit applies; 


 (b) limit the circumstances in which the permit applies; 


 (c) require the holder of the permit to take steps specified in the permit, and require that steps be taken before engaging in 
the activity authorized by the permit; 


 (d) require the holder of the permit to furnish security in an amount sufficient to ensure compliance with the permit; 


 (d.1) require the holder of a permit issued under clause (2) (c) or (d) to pay a species conservation charge; 


 (e) require the holder of the permit to ensure that the activity authorized by the permit, and the effects of the activity, are 
monitored in accordance with the permit; 


 (f) require the holder of the permit to rehabilitate habitat damaged or destroyed by the activity authorized by the permit, or 
to enhance another area so that it could become habitat suitable for the species specified in the permit; or 


 (g) require the holder of the permit to submit reports to the Minister.  2007, c. 6, s. 17 (5); 2019, c. 9, Sched. 5, s. 15 (4). 


Compliance 


(6)  An authorization described in subsection (1) does not apply unless the holder of the permit complies with any 
requirements imposed by the permit.  2007, c. 6, s. 17 (6). 


Amendment or revocation 


(7)  The Minister may, 


 (a) with the consent of the holder of a permit issued under this section, 


 (i) amend the permit, whether it was issued under clause (2) (a), (b), (c) or (d), if the Minister is of the opinion that 
the permit could be issued under the same clause in its amended form, or 


 (ii) REPEALED: 2019, c. 9, Sched. 5, 15 (5). 
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 (iii) revoke the permit; or 


 (b) without the consent of the holder of the permit issued under this section, but subject to section 20, amend or revoke the 
permit if the Minister is of the opinion that the revocation or amendment, 


 (i) is necessary to prevent jeopardizing the survival or recovery, in Ontario, of the species specified in the permit, or 


 (ii) is necessary for the protection of human health or safety. 2007, c. 6, s. 17 (7); 2019, c. 9, Sched. 5, s. 15 (5, 6). 


Delegation 


(8)  In addition to any authority under any Act to delegate powers to persons employed in the Ministry, the Minister may, in 
the circumstances prescribed by the regulations, delegate his or her powers under this section to a person or body prescribed 
by the regulations, subject to any limitations prescribed by the regulations.  2007, c. 6, s. 17 (8). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 15 (1-6) - 01/07/2019 


Activities regulated under other Acts 


Definitions 


18 (1)  In this section, 


“instrument” means an agreement, permit, licence, order, approved plan or other similar document; (“acte”) 


“regulated activity” means, 


 (a) an activity authorized by an instrument that is entered into, issued, made or approved under a provision of an Act of 
Ontario or Canada or a provision of a regulation made under an Act of Ontario or Canada, or 


 (b) an activity permitted or required under a regulation that is made under an Act of Ontario or Canada. (“activité 
réglementée”) 2019, c. 9, Sched. 5, s. 16. 


Authority to carry out regulated activity 


(2)  If a person is authorized, permitted or required to engage in a regulated activity but the regulated activity is prohibited by 
section 9 or 10 with respect to one or more species that are listed on the Species at Risk in Ontario List as endangered or 
threatened species, the person may engage in the regulated activity despite section 9 or 10 if, 


 (a) the regulated activity is prescribed by the regulations made under subsection (3) for the purposes of this section; 


 (b) the species is prescribed by the regulations made under subsection (3) for the purposes of this section; 


 (c) the person engages in the regulated activity in accordance with the requirements set out in the regulations made under 
subsection (3), in addition to complying with the terms and conditions of the instrument or regulation that authorized, 
permitted or required the regulated activity and that was issued or made under another Act; and 


 (d) the person pays to the Agency any species conservation charge that may be required by the regulations made under 
subsection (3). 2019, c. 9, Sched. 5, s. 16. 


Regulations 


(3)  The Minister may make regulations, 


 (a) prescribing regulated activities for the purposes of this section; 


 (b) prescribing species listed on the Species at Risk in Ontario List as endangered or threatened species for the purposes of 
this section; 


 (c) governing requirements or processes that must be followed by persons who are authorized, permitted or required to 
carry out the prescribed regulated activities under instruments or regulations, including, 


 (i) limiting or restricting the manner in which the persons carry out the regulated activity and requiring that they not 
perform some of the acts that are prohibited under subsection 9 (1) or 10 (1) while carrying out the activity, or 


 (ii) requiring the persons to, 


 (A) take actions to achieve a benefit that will assist with the protection or recovery of the species referred to in 
clause (b), 


 (B) consider reasonable alternatives to the regulated activity before engaging in that activity, including 
alternatives that would not adversely affect a species referred to in clause (b), and 


 (C) take reasonable steps to minimize the adverse effects of the regulated activity on the species referred to in 
clause (b); 
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 (d) requiring persons who are authorized under this section to engage in prescribed regulated activities that would 
otherwise have been prohibited under section 9 or 10 with respect to a conservation fund species, to pay a species 
conservation charge to the Agency; 


 (e) prescribing circumstances in which a species conservation charge may be required of a person under clause (d) and the 
circumstances in which a species conservation charge may not be required. 2019, c. 9, Sched. 5, s. 16. 


Same 


(4)  The Minister may make a regulation prescribing a regulated activity for the purposes of this section and prescribing 
species listed on the Species at Risk in Ontario List for the purposes of this section only if, in the Minister’s opinion, 


 (a) the regulated activity will not jeopardize the survival of any of the prescribed species or have any other significant 
adverse effect on those species; 


 (b) there is a requirement, whether under the Act or regulation under which the regulated activity is authorized, permitted 
or required, or under a regulation made under subsection (3), that reasonable alternatives be considered before 
engaging in the regulated activity, including alternatives that would not adversely affect the prescribed species; and 


 (c) there is a requirement, whether under the Act or regulation under which the regulated activity is authorized, permitted 
or required, under a regulation made under subsection (3) or under the instrument authorizing the regulated activity, 
that, 


 (i) a benefit that will assist with the protection or recovery of the prescribed species be achieved, where reasonable, 
and 


 (ii) reasonable steps be taken to minimize adverse effects on the prescribed species. 2019, c. 9, Sched. 5, s. 16. 


Considerations 


(5)  Before making a regulation under subsection (3) prescribing a species listed on the Species at Risk in Ontario List for the 
purposes of this section, the Minister shall consider any government response statement that has been published under section 
12.1 in respect of the species. 2019, c. 9, Sched. 5, s. 16. 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 16 - 01/07/2019 


Aboriginal persons 


19 (1)  The Minister may, for the purposes of this Act, enter into an agreement with any of the following persons or bodies 
that relates to a species specified in the agreement that is listed on the Species at Risk in Ontario List as an extirpated, 
endangered or threatened species: 


 1. A band as defined in the Indian Act (Canada). 


 2. A tribal council. 


 3. An organization that represents a territorially-based aboriginal community.  2007, c. 6, s. 19 (1). 


Authorization 


(2)  An agreement under subsection (1) may authorize aboriginal persons described in the agreement or a party to the 
agreement to engage in an activity specified in the agreement that would otherwise be prohibited by section 9 or 10.  2007, 
c. 6, s. 19 (2). 


Permits 


(3)  The Minister may issue a permit to a person or body referred to in subsection (1) that, with respect to a species specified 
in the permit that is listed on the Species at Risk in Ontario List as an extirpated, endangered or threatened species, authorizes 
aboriginal persons described in the permit or the holder of the permit to engage in an activity specified in the permit that 
would otherwise be prohibited by section 9 or 10.  2007, c. 6, s. 19 (3). 


Species conservation charge 


(3.1)  An agreement entered into under subsection (1) or a permit issued under subsection (3) may require a person or body 
that is authorized to engage in an activity under the agreement or permit to pay a species conservation charge to the Agency if 
the activity would otherwise have been prohibited under section 9 or 10 with respect to a conservation fund species. 2019, c. 
9, Sched. 5, s. 17 (1). 


Limitation 


(4)  The Minister shall not enter into an agreement or issue a permit under this section if he or she is of the opinion that the 
agreement or permit would authorize an activity that would jeopardize the survival or recovery, in Ontario, of the species 
specified in the agreement or permit.  2007, c. 6, s. 19 (4). 
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Response to recovery strategy 


(5)  Before entering into an agreement or issuing a permit under this section, the Minister shall consider any government 
response statement that has been published under section 12.1 with respect to a recovery strategy for the species specified in 
the agreement or permit.  2007, c. 6, s. 19 (5); 2019, c. 9, Sched. 5, s. 17 (2). 


Permit conditions 


(6)  Subsections 17 (4) and (5) apply, with necessary modifications, to a permit issued under this section.  2007, c. 6, 
s. 19 (6). 


Reliance on authorization 


(7)  An authorization described in subsection (2) or (3) does not apply to, 


 (a) an aboriginal person who seeks to rely on the authorization, unless he or she complies with any requirements imposed 
on the aboriginal person by the agreement or permit; or 


 (b) a person or body referred to in subsection (1) who seeks to rely on the authorization, unless the person or body 
complies with any requirements imposed on it by the agreement or permit.  2007, c. 6, s. 19 (7). 


Compliance with permit 


(8)  The holder of a permit issued under this section and the aboriginal persons who are authorized by the permit to engage in 
an activity that would otherwise be prohibited by section 9 or 10 shall comply with any requirements imposed on them by the 
permit.  2007, c. 6, s. 19 (8). 


Amendment or revocation of permit 


(9)  The Minister may, 


 (a) with the consent of the holder of a permit issued under this section, revoke or amend the permit; or 


 (b) without the consent of the holder of a permit issued under this section, but subject to section 20, revoke or amend the 
permit, if the Minister is of the opinion that the revocation or amendment, 


 (i) is necessary to prevent jeopardizing the survival or recovery, in Ontario, of the species specified in the permit, or 


 (ii) is necessary for the protection of human health or safety.  2007, c. 6, s. 19 (9). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 17 (1, 2) - 01/07/2019 


Amendment or revocation of permits without consent 


20 (1)  Before amending or revoking a permit under clause 17 (7) (b) or 19 (9) (b), the Minister shall give the holder of the 
permit notice of the intention to amend or revoke the permit.  2007, c. 6, s. 20 (1). 


Contents of notice 


(2)  The notice shall, 


 (a) set out the amendments that the Minister intends to make to the permit, or state that the Minister intends to revoke the 
permit, as the case may be; 


 (b) set out the Minister’s reasons for amending or revoking the permit; and 


 (c) state that a hearing on the amendment or revocation of the permit may be required in accordance with subsection (5).  
2007, c. 6, s. 20 (2). 


Service of notice 


(3)  The notice shall be served personally or by registered mail addressed to the holder of the permit at the person’s last 
known address.  2007, c. 6, s. 20 (3). 


Registered mail 


(4)  A notice served by registered mail shall be deemed to have been served on the fifth day after the day of mailing, unless 
the person served establishes that the person did not, acting in good faith, through absence, accident, illness or other cause 
beyond the person’s control, receive the notice until a later date.  2007, c. 6, s. 20 (4). 


Hearing 


(5)  A person who is served with a notice under subsection (3) may require a hearing by mailing or delivering to the Minister, 
within 15 days after service of the notice, a written request for a hearing that includes a statement of the reasons for 
requesting the hearing.  2007, c. 6, s. 20 (5). 
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No request of hearing 


(6)  If the Minister does not receive a request for a hearing in accordance with subsection (5), the Minister may amend or 
revoke the permit as set out in the notice under subsection (2).  2007, c. 6, s. 20 (6). 


Appointment of hearing officer 


(7)  If the Minister receives a request for a hearing in accordance with subsection (5), the Minister shall appoint a hearing 
officer to hold the hearing.  2007, c. 6, s. 20 (7). 


Parties 


(8)  The person who required the hearing and such other persons as the hearing officer may specify are parties to the hearing.  
2007, c. 6, s. 20 (8). 


Minister entitled to be heard 


(9)  The Minister is entitled to be heard at the hearing.  2007, c. 6, s. 20 (9). 


Procedure 


(10)  Sections 5.1, 5.2, 6 to 15.1, 16, 21, 21.1, 22 and 23 of the Statutory Powers Procedure Act apply, with necessary 
modifications, to the hearing.  2007, c. 6, s. 20 (10). 


Report 


(11)  After the hearing, the hearing officer shall issue a report to the Minister that contains, 


 (a) a summary of the evidence presented at the hearing; 


 (b) the hearing officer’s opinion on the merits of amending or revoking the permit, having regard to the requirements of 
clause 17 (7) (b) or 19 (9) (b), as the case may be, and the hearing officer’s recommendations; and 


 (c) the reasons for the hearing officer’s opinion and recommendations.  2007, c. 6, s. 20 (11). 


Minister’s decision 


(12)  After considering the hearing officer’s report, the Minister may, subject to clause 17 (7) (b) or 19 (9) (b), as the case 
may be, 


 (a) amend the permit as set out in the notice under subsection (2) or in another manner; 


 (b) revoke the permit as set out in the notice under subsection (2), or amend the permit instead of revoking it as set out in 
the notice under subsection (2); or 


 (c) refrain from amending or revoking the permit.  2007, c. 6, s. 20 (12). 


Notice of decision 


(13)  The Minister shall give notice of his or her decision under subsection (12) and a copy of the hearing officer’s report to 
the parties to the hearing.  2007, c. 6, s. 20 (13). 


FUND 


Species at Risk Conservation Fund 


20.1  (1)  A fund is hereby established under the name Species at Risk Conservation Fund in English and Fonds pour la 
conservation des espèces en péril in French, subject to any conditions that may be prescribed by the regulations. 2019, c. 9, 
Sched. 5, s. 18 (1). 


Purpose of Fund 


(2)  The purpose of the Fund shall be to provide for the funding of activities that are reasonably likely to protect or recover 
conservation fund species or support their protection or recovery. 2019, c. 9, Sched. 5, s. 18 (1). 


Designation of conservation fund species 


(3)  The Minister may by regulation designate species that are listed on the Species at Risk in Ontario List as conservation 
fund species for the purpose of the Fund. 2019, c. 9, Sched. 5, s. 18 (1). 


Role of Agency 


(4)  The Agency shall administer and manage the affairs of the Fund. 2019, c. 9, Sched. 5, s. 18 (1). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 18 (1) - 01/07/2019 


Fund money 


20.2  (1)  The Fund shall be constituted by the following money: 
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 1. Species conservation charges paid to the Agency in accordance with section 20.3. 


 2. Funding provided to the Agency by the Crown. 


 3. Donations made to the Agency. 


 4. Revenue earned on money in the Fund and otherwise by the Agency. 


 5. Refunds of money to the Agency. 


 6. Money from sources prescribed by the regulations. 2019, c. 9, Sched. 5, s. 18 (1). 


Money held by Agency 


(2)  The Agency shall hold all Fund money it receives for the purposes of the Fund and shall not pay money out of the Fund 
except in accordance with sections 20.6 and 20.9. 2019, c. 9, Sched. 5, s. 18 (1). 


Money received by Agency 


(3)  Fund money received or held by the Agency shall not form part of the Consolidated Revenue Fund. 2019, c. 9, Sched. 5, 
s. 18 (1). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 18 (1) - 01/07/2019 


Species conservation charges 


20.3  (1)  The following persons shall pay a species conservation charge to the Agency: 


 1. A person who is required to do so under a landscape agreement referred to in section 16.1. 


 2. A person who is required to do so under a permit issued under section 17. 


 3. A person who is authorized under section 18 to engage in an activity that would otherwise be prohibited under section 
9 or 10 and who is required to pay the charge under the regulations made under subsection (3). 


 4. A person who is required to do so under an agreement entered into under subsection 19 (1) or a permit issued under 
subsection 19 (3). 


 5. A person who is exempted from all or some of the prohibitions in subsection 9 (1) or 10 (1) by the regulations made 
under clause 55 (1) (b) and is required to pay the charge as a condition of the exemption set out in the regulations. 
2019, c. 9, Sched. 5, s. 18 (1). 


Purpose of charge 


(2)  The purpose of a species conservation charge is to carry out the purpose of the Fund. 2019, c. 9, Sched. 5, s. 18 (1). 


Prescribed species 


(3)  A species conservation charge shall not be required of a person under this Act unless the person is authorized under an 
agreement, permit or regulation referred to in subsection (1) to do something that would otherwise have been prohibited 
under section 9 or 10 with respect to a conservation fund species. 2019, c. 9, Sched. 5, s. 18 (1). 


Amount of charge 


(4)  The amount of a species conservation charge shall be prescribed by the regulations or determined in accordance with the 
regulations. 2019, c. 9, Sched. 5, s. 18 (1). 


Payment of charge 


(5)  A species conservation charge shall be paid to the Agency, 


 (a) at the time and in the manner that may be set by the regulations; or 


 (b) if the charge is required by a permit issued under section 17 or subsection 19 (3) or an agreement entered into under 
section 16.1 or subsection 19 (1), in accordance with the time and manner specified in the permit or agreement. 2019, 
c. 9, Sched. 5, s. 18 (1). 


Refund of charge 


(6)  A species conservation charge may be fully or partially refunded by the Agency in accordance with the regulations. 2019, 
c. 9, Sched. 5, s. 18 (1). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 18 (1) - 01/07/2019 
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Agency 


20.4  (1)  The Lieutenant Governor in Council may, by regulation, establish a corporation without share capital to be known 
in English as the Species at Risk Conservation Trust and in French as Fiducie pour la conservation des espèces en péril. 2019, 
c. 9, Sched. 5, s. 18 (1). 


Constitution 


(2)  The constitution of the Agency and its board of directors shall be in accordance with the regulations. 2019, c. 9, Sched. 5, 
s. 18 (1). 


Crown agency 


(3)  Subject to the regulations, the Agency is, for all its purposes, an agent of Her Majesty and its powers may be exercised 
only as an agent of Her Majesty. 2019, c. 9, Sched. 5, s. 18 (1). 


Employees 


(4)  The Agency may employ or otherwise engage persons for the proper conduct of its activities, subject to the regulations 
or, if the regulations so provide, employees may be appointed under Part III of the Public Service of Ontario Act, 2006. 2019, 
c. 9, Sched. 5, s. 18 (1). 


Corporations Act and Corporations Information Act 


(5)  The Corporations Act and the Corporations Information Act do not apply to the Agency, except as provided by the 
regulations. 2019, c. 9, Sched. 5, s. 18 (1). 


Note: On the later of the day subsection 4 (1) of the Not-for-Profit Corporations Act, 2010 comes into force and July 1, 2019, subsection 20.4 (5) of 
the Act is repealed and the following substituted: (See: 2019, c. 9, Sched. 5, 18 (2)) 


Application of corporate Acts 


(5)  The Corporations Act, the Corporations Information Act and the Not-for-Profit Corporations Act, 2010 do not apply to 
the Corporation, except as provided by the regulations. 2019, c. 9, Sched. 5, 18 (2). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 18 (1) - 01/07/2019; 2019, c. 9, Sched. 5, s. 18 (2) - not in force 


Powers 


Natural person powers 


20.5  (1)  The Agency shall have the capacity, rights, powers and privileges of a natural person for the purpose of carrying 
out its objects, except as limited by this Act or the regulations. 2019, c. 9, Sched. 5, s. 18 (1). 


Financial activities 


(2)  The Agency shall not borrow money, invest funds or manage financial risks except in accordance with a by-law of the 
Agency that has been approved by the Minister of Finance. 2019, c. 9, Sched. 5, s. 18 (1). 


Co-ordination of certain financial activities 


(3)  Subject to subsection (4), the Ontario Financing Authority shall co-ordinate and arrange all borrowing, investing of funds 
and managing of financial risk of the Agency. 2019, c. 9, Sched. 5, s. 18 (1). 


Direction of Minister of Finance 


(4)  The Minister of Finance may in writing direct a person other than the Ontario Financing Authority to perform the 
functions referred to in subsection (3). 2019, c. 9, Sched. 5, s. 18 (1). 


Same 


(5)  A direction of the Minister of Finance under subsection (4) may be general or specific and may include terms and 
conditions that the Minister of Finance considers advisable. 2019, c. 9, Sched. 5, s. 18 (1). 


Loans, etc. to Agency 


(6)  The Lieutenant Governor in Council may, by order, authorize the Minister of Finance to purchase securities of, or make 
loans to, the Agency in the amounts, at the times and on the terms determined by the Minister of Finance, subject to the 
maximum principal amount specified by the Lieutenant Governor in Council that may be purchased or advanced or that may 
be outstanding at the time. 2019, c. 9, Sched. 5, s. 18 (1). 


Same 


(7)  The Minister of Finance may pay out of the Consolidated Revenue Fund any amount required for the purposes of 
subsection (6). 2019, c. 9, Sched. 5, s. 18 (1). 
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Delegation of Minister’s authority 


(8)  The Lieutenant Governor in Council may, by order, delegate all or part of the authority of the Minister of Finance under 
subsection (7) to a public servant who works in the Ministry of Finance, other than in the office of the Minister, or who 
works in the Ontario Financing Authority. 2019, c. 9, Sched. 5, s. 18 (1). 


Subsidiary corporation 


(9)  The Agency shall not establish a subsidiary corporation, except as permitted by the regulations. 2019, c. 9, Sched. 5, s. 18 
(1). 


Commercial activity 


(10)  The Agency shall not engage in commercial activity through an individual, corporation or other entity that is related to 
the Agency, to a member of its board of directors or to any of its officers, except as permitted by the regulations. 2019, c. 9, 
Sched. 5, s. 18 (1). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 18 (1) - 01/07/2019 


Objects of Agency 


20.6  (1)  The Agency’s objects are to manage the Fund in accordance with the Fund’s purpose under subsection 20.1 (2) and, 
to this end, the Agency shall, 


 (a) receive all money from sources listed in subsection 20.2 (1) and deposit it into the Fund; 


 (b) determine which activities are eligible for funding from the Fund; 


 (c) enter into funding agreements with persons to ensure that the funded activities are carried out in accordance with the 
purpose of the Fund; 


 (d) administer and manage the money in the Fund; 


 (e) pay money out of the Fund in accordance with the purpose of the Fund, section 20.7, the guidelines established by the 
Minister under section 20.8, section 20.10 and the regulations; and 


 (f) to perform the duties and exercise the powers assigned to the Agency by this Act and the regulations. 2019, c. 9, 
Sched. 5, s. 18 (1). 


Use of revenues 


(2)  The Agency shall apply its revenues to carry out its objects and duties and for no other purpose. 2019, c. 9, Sched. 5, s. 
18 (1). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 18 (1) - 01/07/2019 


Activities eligible for funding 


20.7  (1)  Subject to subsection (2), the Agency may make payments out of the Fund to a person who wishes to carry out an 
activity only if, 


 (a) the purpose of the activity is consistent with the purpose of the Fund; and 


 (b) the activity is reasonably likely to contribute to or have one or more of the following results with respect to a 
conservation fund species: 


 (i) the abatement or reversal of a declining population trend, 


 (ii) an increase in the viability or resilience of an existing population of the species, 


 (iii) an increase in the distribution of the species within its natural range, or 


 (iv) an increase in the number of reproductively-capable individuals of the species living in the wild. 2019, c. 9, 
Sched. 5, s. 18 (1). 


Where government response statement published 


(2)  If a government response statement has been published with respect to a conservation fund species under section 12.1, 
the Agency shall not make payments out of the Fund to carry out an activity with respect to that species unless, 


 (a) the requirements of subsection (1) are satisfied; and 


 (b) either of the following requirements are satisfied: 
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 (i) the activity is consistent with the actions that are identified in the government response statement as actions the 
government intends to take, lead or support, or 


 (ii) the activity is not consistent with the actions described in subclause (i) but, according to the guidelines issued by 
the Minister under section 20.8, the activity is eligible to receive funding from the Fund. 2019, c. 9, Sched. 5, s. 
18 (1). 


Same 


(3)  The activities that are eligible for funding under subsection (1) include activities that, 


 (a) reduce threats to conservation fund species; 


 (b) expand, improve or secure the habitat of the conservation fund species; and 


 (c) contribute to the body of scientific information related to the species or its habitat, including information obtained 
from community knowledge and aboriginal traditional knowledge. 2019, c. 9, Sched. 5, s. 18 (1). 


Activities excluded from funding 


(4)  The activities that are prescribed by the regulations are not eligible to receive funding from the Fund. 2019, c. 9, Sched. 
5, s. 18 (1). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 18 (1) - 01/07/2019 


Guidelines for funding of activities 


20.8  (1)  The Minister may establish written guidelines respecting activities that may receive funding from the Fund and the 
guidelines shall be consistent with the purpose of the Fund. 2019, c. 9, Sched. 5, s. 18 (1). 


Content 


(2)  The guidelines may, 


 (a) establish objectives and priorities for funding; 


 (b) establish standards for activities that receive funding from the Fund; and 


 (c) set out activities with respect to a conservation fund species that are eligible to receive funding from the Fund, despite 
not meeting the requirements of subclause 20.7 (2) (b) (i). 2019, c. 9, Sched. 5, s. 18 (1). 


Compliance 


(3)  The Agency shall determine eligibility for funding of activities in a manner that is consistent with the guidelines 
established by the Minister and published under subsection (5). 2019, c. 9, Sched. 5, s. 18 (1). 


Not a regulation 


(4)  The guidelines established under this section is not a regulation under Part III of the Legislation Act, 2006. 2019, c. 9, 
Sched. 5, s. 18 (1). 


Publication 


(5)  The Minister shall publish the guidelines on a website maintained by the Government of Ontario and the Agency shall 
publish the guidelines on a website maintained by the Agency. 2019, c. 9, Sched. 5, s. 18 (1). 


Not an undertaking 


(6)  For greater certainty, the guidelines and any revisions to it are not undertakings within the meaning of the Environmental 
Assessment Act. 2019, c. 9, Sched. 5, s. 18 (1). 


Note: On a day to be named by proclamation of the Lieutenant Governor, subsection 20.8 (6) of the Act is repealed. (See: 2020, c. 18, Sched. 6, s. 50) 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 18 (1) - 01/07/2019 


2020, c. 18, Sched. 6, s. 50 - not in force 


Directions 


20.9  (1)  If the Minister considers it advisable in the public interest to do so, the Minister may issue directions to the Agency 
relating to the governance and administration of the Agency or the administration or management of the Fund. 2019, c. 9, 
Sched. 5, s. 18 (1). 


Exception 


(2)  Despite subsection (1), the Minister shall not give directions on, 
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 (a) matters relating to the borrowing of money, the investment of funds or the managing of financial risks; or 


 (b) matters that may be subject to guidelines under section 20.8. 2019, c. 9, Sched. 5, s. 18 (1). 


Notice 


(3)  The Minister shall give the Agency the notice that the Minister considers reasonable in the circumstances before issuing a 
direction. 2019, c. 9, Sched. 5, s. 18 (1). 


Compliance 


(4)  The Agency shall comply with any directions issued by the Minister within the time specified in the direction. 2019, c. 9, 
Sched. 5, s. 18 (1). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 18 (1) - 01/07/2019 


Additional payments out of Fund 


20.10  In addition to any activities funded by the Fund, the Agency may make payments out of the Fund for the purpose of, 


 (a) funding the administration and operation of the Agency; 


 (b) reimbursing the Crown for expenditures incurred by the Crown in relation to establishing the Agency or for any 
funding advanced by the Crown from time to time; and 


 (c) refunding species conservation charges in accordance with the regulations. 2019, c. 9, Sched. 5, s. 18 (1). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 18 (1) - 01/07/2019 


Operating agreement 


20.11  (1)  The Minister and the Agency shall enter into an operating agreement with respect to the Agency in accordance 
with this section. 2019, c. 9, Sched. 5, s. 18 (1). 


Contents 


(2)  The operating agreement shall deal with matters that the Minister considers advisable in the public interest relating to 
carrying out the Agency’s objects under this Act, including matters relating to its governance and operations. 2019, c. 9, 
Sched. 5, s. 18 (1). 


Amendment 


(3)  The Minister may, at any time, serve notice on the Agency that an amendment to the operating agreement is required. 
2019, c. 9, Sched. 5, s. 18 (1). 


Same 


(4)  An amendment shall be agreed on by the Minister and the Agency within 180 days after notice is served under subsection 
(3), or within a longer period that the Minister, before or after the expiry of the 180-day period, may in writing allow. 2019, 
c. 9, Sched. 5, s. 18 (1). 


Availability to public 


(5)  The Agency shall make the operating agreement available to the public on a website maintained by the Agency. 2019, c. 
9, Sched. 5, s. 18 (1). 


Implementation 


(6)  The Agency shall carry out its objects and duties in a manner that is consistent with the operating agreement. 2019, c. 9, 
Sched. 5, s. 18 (1). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 18 (1) - 01/07/2019 


Fiscal year 


20.12  The Agency’s fiscal year shall be as prescribed by the regulations. 2019, c. 9, Sched. 5, s. 18 (1). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 18 (1) - 01/07/2019 


103







 


26 


Annual business plan 


20.13  (1)  On or before a date set out in the operating agreement, the Agency shall adopt and submit to the Minister a 
business plan for the implementation of its objects during a fiscal year specified in the operating agreement. 2019, c. 9, 
Sched. 5, s. 18 (1). 


Contents 


(2)  The business plan shall include any information that is required by the operating agreement or requested by the Minister. 
2019, c. 9, Sched. 5, s. 18 (1). 


Availability to public 


(3)  The Agency shall make each business plan available to the public on a website maintained by the Agency in accordance 
with the operating agreement. 2019, c. 9, Sched. 5, s. 18 (1). 


First business plan 


(4)  Within the first year after of the day the Agency is established by regulation, the Minister may require the Agency to 
adopt and submit to the Minister a business plan for the implementation of its objects for the remainder of the calendar year 
and the business plan shall contain the information specified by the Minister. 2019, c. 9, Sched. 5, s. 18 (1). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 18 (1) - 01/07/2019 


Review 


20.14  (1)  The Minister may require that reviews be carried out of the Agency, of its operations, or of both, including, 
without limitation, performance, governance, accountability and financial matters. 2019, c. 9, Sched. 5, s. 18 (1). 


Manner 


(2)  The Minister may specify that the review be carried out, 


 (a) by or on behalf of the Agency; or 


 (b) by a person specified by the Minister. 2019, c. 9, Sched. 5, s. 18 (1). 


Access to records and information 


(3)  When a review is carried out by a person specified by the Minister, the Agency’s shall give the person and the person’s 
employees or agents access to all records and other information required to conduct the review. 2019, c. 9, Sched. 5, s. 18 (1). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 18 (1) - 01/07/2019 


Financial statements 


20.15  (1)  The Agency shall prepare annual financial statements in accordance with generally accepted accounting 
principles. 2019, c. 9, Sched. 5, s. 18 (1). 


Auditors 


(2)  The Agency shall appoint one or more auditors licensed under the Public Accounting Act, 2004 to audit the financial 
statements of the Agency for each fiscal year. 2019, c. 9, Sched. 5, s. 18 (1). 


Auditor General 


(3)  The Auditor General may also audit the financial statements of the Agency. 2019, c. 9, Sched. 5, s. 18 (1). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 18 (1) - 01/07/2019 


Reports by Agency 


Annual report 


20.16  (1)  Every year, the Agency shall provide a report to the Minister no later than 120 days after the end of the Agency’s 
fiscal year in respect of, 


 (a) the financial affairs of the Agency during the fiscal year; 


 (b) deposits made into the Fund during the fiscal year; 


 (c) the payments made out of the Fund for the purpose of administering and operating the Agency during the fiscal year; 


 (d) the activities funded by the Fund during the fiscal year; 
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 (e) the balance of funds remaining in the Fund at the end of the fiscal year; 


 (f) a description of how the activities funded by the Fund have helped fulfil the purpose of the Fund; and 


 (g) any other information required by the operating agreement or requested by the Minister. 2019, c. 9, Sched. 5, s. 18 (1). 


Audited financial statements 


(2)  The annual report shall include a copy of the audited financial statements of the Agency. 2019, c. 9, Sched. 5, s. 18 (1). 


Signature 


(3)  The annual report shall be signed by the chair of the board of directors of the Agency. 2019, c. 9, Sched. 5, s. 18 (1). 


Five-year report 


(4)  Promptly following the fifth anniversary of the day the Agency is established by regulation, and every five years 
thereafter, the Agency shall provide a report to the Minister on the effectiveness of the Fund in achieving its purpose and any 
other information required by the Minister, together with any recommendations the Agency wishes to make. 2019, c. 9, 
Sched. 5, s. 18 (1). 


Consultation 


(5)  In preparing a five-year report, the Agency shall consult with such persons as the Minister considers advisable by any 
means the Minister considers advisable. 2019, c. 9, Sched. 5, s. 18 (1). 


Other reports 


(6)  The Agency shall provide the Minister with such other reports and information as the Minister may request. 2019, c. 9, 
Sched. 5, s. 18 (1). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 18 (1) - 01/07/2019 


Reports available to public 


20.17  The Agency shall make the reports provided under subsections 20.16 (1) and (4) available to the public on a website 
maintained by the Agency and in any other manner that may be prescribed by the regulations and in accordance with any 
requirement set out in the operating agreement. 2019, c. 9, Sched. 5, s. 18 (1). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 18 (1) - 01/07/2019 


Protection from liability 


Immunity of Crown 


20.18  (1)  No proceeding shall be commenced against the Crown in respect of any act or omission of the Agency or its 
officers, directors or employees. 2019, c. 9, Sched. 5, s. 18 (1). 


Protections from personal liability 


(2)  No proceeding for damages shall be commenced against any officer, director or employee of the Agency for any act done 
in good faith in the performance or intended performance of his or her duty or for any alleged neglect or default in the 
performance in good faith of that duty. 2019, c. 9, Sched. 5, s. 18 (1). 


Agency’s liability 


(3)  Subsection (2) does not relieve the Agency of any liability to which it would otherwise be subject in respect of an act or 
omission of a person mentioned in that subsection. 2019, c. 9, Sched. 5, s. 18 (1). 


Unpaid judgments against Agency 


(4)  The Minister of Finance shall pay from the Consolidated Revenue Fund the amount of any judgement against the Agency 
that remains unpaid after the Agency has made all reasonable efforts, including liquidating its assets, to pay the amount of the 
judgment. 2019, c. 9, Sched. 5, s. 18 (1). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 18 (1) - 01/07/2019 


ENFORCEMENT 


Enforcement officers 


21 The Minister may appoint persons or classes of persons as enforcement officers for the purposes of this Act. 2019, c. 9, 
Sched. 5, s. 19. 
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Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 19 - 01/07/2019 


Production of identification 


22 An enforcement officer who is acting under this Act shall, on request, produce identification.  2007, c. 6, s. 22. 


Inspection to determine compliance 


23 (1)  On application without notice, a justice may issue a warrant authorizing an enforcement officer to enter and inspect 
any land or other place if the justice is satisfied by information under oath that there are reasonable grounds to believe that an 
inspection under this section would assist in determining whether there is compliance with section 9, 10 or 49.  2007, c. 6, 
s. 23 (1). 


Inspection without warrant 


(2)  An enforcement officer may enter and inspect any land or other place without a warrant if he or she has reasonable 
grounds to believe that the conditions for obtaining a warrant under subsection (1) exist but that exigent circumstances make 
it impractical to obtain a warrant under subsection (1).  2007, c. 6, s. 23 (2). 


Other inspections without warrant 


(3)  An enforcement officer may enter and inspect any land or other place without a warrant for the purpose of determining 
whether there is compliance with any of the following provisions: 


 1. The requirements of subsection 8.2 (3). 


 2. Any provisions of an agreement entered into under section 16, 16.1 or 19, if the agreement authorizes a person to 
engage in an activity that would otherwise be prohibited by section 9 or 10. 


 3. Any provision of a permit issued under section 17 or 19. 


 4. Any provision of an order made under section 27, 27.1, 28 or 41. 


 5. Any provision of the regulations. 2007, c. 6, s. 23 (3); 2019, c. 9, Sched. 5, s. 20. 


Dwellings 


(4)  Subsections (1), (2) and (3) do not authorize the enforcement officer to enter a building or part of a building that is being 
used as a dwelling.  2007, c. 6, s. 23 (4). 


Warrant; compliance with agreements, permits, orders 


(5)  On application without notice, a justice may issue a warrant authorizing an enforcement officer to enter and inspect any 
land or other place, including a building or part of a building that is being used as a dwelling, if the justice is satisfied by 
information under oath that there are reasonable grounds to believe that, 


 (a) an inspection under this section would assist in determining whether there is compliance with a provision referred to in 
subsection (3); and 


 (b) entry has been refused or is likely to be refused.  2007, c. 6, s. 23 (5). 


Duration 


(6)  A warrant issued under subsection (1) or (5) is valid for 30 days or for such shorter period as may be specified in it.  
2007, c. 6, s. 23 (6). 


Further warrants 


(7)  A justice may issue further warrants under subsection (1) or (5).  2007, c. 6, s. 23 (7). 


Time of entry 


(8)  An entry under this section shall be made at a time that is reasonable in view of any activity that is conducted on the land 
or in the place.  2007, c. 6, s. 23 (8). 


Powers during inspection 


(9)  During an inspection under this section, the enforcement officer may, 


 (a) be accompanied and assisted by any person authorized by the enforcement officer; 


 (b) inspect any thing that is relevant to the inspection; 


 (c) use or cause to be used any computer or other device that contains or is able to retrieve information, for the purpose of 
examining information contained in or available to the computer or other device, and produce or cause to be produced 
a printout or other output from the computer or other device; 
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 (d) conduct any tests, take any measurements, take any specimens or samples, set up any equipment and make any 
photographic or other records that may be relevant to the inspection; and 


 (e) ask questions that may be relevant to the inspection.  2007, c. 6, s. 23 (9). 


Provision of information 


(10)  A person shall, during an inspection under this section, provide information requested by the enforcement officer that is 
relevant to the inspection.  2007, c. 6, s. 23 (10). 


Copies 


(11)  The enforcement officer may make copies of any thing inspected or produced during the inspection.  2007, c. 6, 
s. 23 (11). 


Removal 


(12)  The enforcement officer may remove any thing for the purpose of making copies or of further inspection, but the 
copying or further inspection shall be carried out with reasonable dispatch and any thing removed shall be returned promptly 
to the person from whom it was taken unless it is not reasonable for the person to expect the thing to be returned.  2007, c. 6, 
s. 23 (12). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 20 - 01/07/2019 


Inspection of vehicles, boats, aircraft 


24 (1)  An enforcement officer may stop a vehicle, boat or aircraft if he or she has reasonable grounds to believe that stopping 
the vehicle, boat or aircraft would assist in determining whether there is compliance with, 


 (a) section 9, 10 or 49; 


 (b) any provision of an agreement entered into under section 16, 16.1 or 19, if the agreement authorizes a person to engage 
in an activity that would otherwise be prohibited by section 9 or 10; 


 (c) any provision of a permit issued under section 17 or 19; 


 (d) any provision of an order made under section 27, 27.1, 28 or 41; or 


 (e) any provision of the regulations. 2007, c. 6, s. 24 (1); 2019, c. 9, Sched. 5, s. 21. 


Operator to stop 


(2)  On the enforcement officer’s signal to stop, the operator of the vehicle, boat or aircraft shall immediately stop and 
produce for inspection any thing requested by the officer that is relevant to the purpose for which the vehicle, boat or aircraft 
was stopped.  2007, c. 6, s. 24 (2). 


Stop signals 


(3)  For the purpose of subsection (2), signals to stop include, 


 (a) intermittent flashes of red light, in the case of a vehicle; 


 (b) intermittent flashes of blue light, in the case of a boat; and 


 (c) a hand signal to stop, in the case of a vehicle or boat.  2007, c. 6, s. 24 (3). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 21 (1, 2) - 01/07/2019 


Searches with respect to offences 


25 (1)  On application without notice, a justice may issue a warrant authorizing an enforcement officer to use any 
investigative technique or procedure or to do any thing described in the warrant if the justice is satisfied by information under 
oath that there are reasonable grounds to believe that an offence under this Act has been or is being committed and that 
evidence concerning the offence will be obtained through the use of the technique or procedure or the doing of the thing.  
2007, c. 6, s. 25 (1). 


Assistance 


(2)  The warrant may authorize any person specified in the warrant to accompany and assist the enforcement officer in the 
execution of the warrant.  2007, c. 6, s. 25 (2). 


Terms and conditions of warrant 


(3)  The warrant shall authorize the enforcement officer to enter and search the building or other place for which the warrant 
was issued and, without limiting the powers of the justice under subsection (1), the warrant may, in respect of the alleged 
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offence, authorize the enforcement officer to conduct any tests, take any measurements, take any specimens or samples, set 
up any equipment, make any excavations and make any photographic or other records that may be relevant to the search.  
2007, c. 6, s. 25 (3). 


Duration 


(4)  The warrant is valid for 30 days or for such shorter period as may be specified in it.  2007, c. 6, s. 25 (4). 


Further warrants 


(5)  A justice may issue further warrants under subsection (1).  2007, c. 6, s. 25 (5). 


Part VIII of the Provincial Offences Act 


(6)  Subsections (1) to (5) do not prevent an enforcement officer from obtaining a search warrant under Part VIII of the 
Provincial Offences Act.  2007, c. 6, s. 25 (6). 


Searches without warrant 


(7)  If an enforcement officer has reasonable grounds to believe that there is in a building or other place any thing that will 
afford evidence of an offence under this Act but that the time required to obtain a warrant would lead to the loss, removal or 
destruction of the evidence, the enforcement officer may, without a warrant, enter and search the building or other place.  
2007, c. 6, s. 25 (7). 


Dwellings 


(8)  Subsection (7) does not apply to a building or part of a building that is being used as a dwelling.  2007, c. 6, s. 25 (8). 


Computers, etc. 


(9)  An enforcement officer who is conducting a search that is authorized by a warrant or by subsection (7) may, for the 
purpose of examining information contained in or available to any computer or other device that contains or is able to retrieve 
information, use or cause to be used the computer or other device and produce or cause to be produced a printout or other 
output from the computer or other device.  2007, c. 6, s. 25 (9). 


Seizure and forfeiture 


26 (1)  An enforcement officer who is lawfully in a building or other place may, without a warrant, seize any thing that he or 
she has reasonable grounds to believe, 


 (a) has been obtained by the commission of an offence under this Act; 


 (b) has been used in the commission of an offence under this Act; 


 (c) will afford evidence of the commission of an offence under this Act; or 


 (d) is intermixed with a thing referred to in clause (a), (b) or (c).  2007, c. 6, s. 26 (1). 


Presence pursuant to warrant 


(2)  If the enforcement officer is in the building or other place pursuant to a warrant, subsection (1) applies to any thing, 
whether or not it is specified in the warrant.  2007, c. 6, s. 26 (2). 


Safekeeping 


(3)  An enforcement officer shall deliver any thing that he or she seizes to a person authorized by the Minister for 
safekeeping.  2007, c. 6, s. 26 (3). 


Leaving with occupant 


(4)  Despite subsection (3), an enforcement officer may leave a thing that he or she seizes in the custody of the occupant of 
the building or other place in which it was seized.  2007, c. 6, s. 26 (4). 


Occupant to safeguard 


(5)  If any thing is left in the custody of an occupant under subsection (4), the occupant shall safeguard the thing until, 


 (a) an enforcement officer removes the thing; 


 (b) the occupant is notified by an enforcement officer that the investigation has concluded and that a charge will not be 
laid; or 


 (c) the defendant is acquitted or the charge is dismissed or withdrawn, if a charge is laid and the charge is finally disposed 
of.  2007, c. 6, s. 26 (5). 


Thing taken before justice 


(6)  Subsections (3) and (4) do not apply to a thing that is required to be carried before a justice by a search warrant issued 
under Part VIII of the Provincial Offences Act.  2007, c. 6, s. 26 (6). 
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Return of seized things 


(7)  Any thing seized and not forfeited under this section shall be returned to the person from whom it was seized if, 


 (a) a charge is not laid at the conclusion of the investigation; or 


 (b) a charge is laid but, when the charge is finally disposed of, the defendant is acquitted or the charge is dismissed or 
withdrawn.  2007, c. 6, s. 26 (7). 


Payment of fine 


(8)  If a person is convicted of an offence and a fine is imposed, 


 (a) a thing seized in connection with the offence and not forfeited to the Crown in right of Ontario under this section shall 
not be returned until the fine has been paid; and 


 (b) if payment of the fine is in default within the meaning of section 69 of the Provincial Offences Act, a justice may order 
that the thing be forfeited to the Crown in right of Ontario.  2007, c. 6, s. 26 (8). 


Forfeiture if identity unknown 


(9)  If the identity of the person from whom a thing was seized has not been ascertained within 30 days after the seizure, the 
thing is forfeited to the Crown in right of Ontario.  2007, c. 6, s. 26 (9). 


Forfeiture of dead animals, etc. 


(10)  Despite any order under Part VIII of the Provincial Offences Act, any dead animal, plant or other organism that is seized 
is forfeited to the Crown in right of Ontario if, in the opinion of the person who has custody of it, it is likely to spoil.  2007, 
c. 6, s. 26 (10). 


Forfeiture of live animals, etc. 


(11)  Despite any order under Part VIII of the Provincial Offences Act, any live animal, plant or other organism that is seized 
is forfeited to the Crown in right of Ontario if, in the opinion of the person who has custody of it, it cannot properly be 
maintained in custody.  2007, c. 6, s. 26 (11). 


Forfeiture on conviction 


(12)  If a person is convicted of an offence under this Act, 


 (a) any animal, plant or other organism seized in connection with the offence, and any cage, shelter or other container 
seized in connection with the animal, plant or other organism, are forfeited to the Crown in right of Ontario; and 


 (b) the justice may order that any other thing seized in connection with the offence be forfeited to the Crown in right of 
Ontario.  2007, c. 6, s. 26 (12). 


Application of subs. (12) 


(13)  Subsection (12) applies in addition to any other penalty.  2007, c. 6, s. 26 (13). 


Forfeiture if possession is an offence 


(14)  On motion in a proceeding under the Provincial Offences Act, or on application in accordance with the rules of court 
applicable to applications under that Act, a justice shall determine whether possession of a thing seized is an offence under 
this Act and, if it is, the justice shall order that the thing be forfeited to the Crown in right of Ontario.  2007, c. 6, s. 26 (14). 


Application of subs. (14) 


(15)  Subsection (14) applies whether or not a charge is laid in respect of the thing seized and, if a charge is laid, subsection 
(14) applies even if the defendant is acquitted or the charge is dismissed or withdrawn.  2007, c. 6, s. 26 (15). 


Disposition of forfeited thing 


(16)  A thing forfeited to the Crown in right of Ontario shall be disposed of in accordance with the directions of the Minister.  
2007, c. 6, s. 26 (16). 


Application by person with interest 


(17)  If a thing is forfeited to the Crown in right of Ontario following a conviction under this Act, a person who claims an 
interest in the thing and who is not the person from whom the thing was seized or the person who was convicted may apply to 
a justice, not later than 30 days after the thing is forfeited, on notice to the Minister and to the person from whom the thing 
was seized, for an order directing that the thing be released to the person claiming the interest.  2007, c. 6, s. 26 (17). 


Conditions 


(18)  An order made under subsection (17) is subject to such conditions as may be imposed by the justice.  2007, c. 6, 
s. 26 (18). 
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Exception 


(19)  Subsections (17) and (18) do not apply to a thing forfeited under subsection (10) or (11).  2007, c. 6, s. 26 (19). 


Interpretation 


(20)  Subsection 9 (6) applies, with necessary modifications, to the references in this section to animals, plants and other 
organisms, and those references include references to any part of an animal, plant or other organism.  2007, c. 6, s. 26 (20). 


Stop order 


27 (1)  An enforcement officer may make an order requiring a person to stop engaging in or not to engage in an activity if the 
enforcement officer has reasonable grounds to believe that the person is engaging in the activity, has engaged in the activity 
or is about to engage in the activity and, as a result, is contravening, has contravened or is about to contravene any of the 
following provisions: 


 1. Section 9 or 10. 


 2. Any provision of an agreement entered into under section 16, 16.1 or 19, if the agreement authorizes a person to 
engage in an activity that would otherwise be prohibited by section 9 or 10. 


 3. Any provision of a permit issued under section 17 or 19. 


 4. Any provision of an order made under section 27, 27.1, 28 or 41. 


 5. Any provision of the regulations. 2007, c. 6, s. 27 (1); 2019, c. 9, Sched. 5, s. 22. 


Information to be included in order 


(2)  The order shall, 


 (a) specify the provision that the enforcement officer believes is being, has been or is about to be contravened; 


 (b) briefly describe the nature of the contravention and its location; and 


 (c) state that a hearing on the order may be required in accordance with section 30.  2007, c. 6, s. 27 (2). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 22 (1-3) - 01/07/2019 


Species Protection Order 


27.1  (1)  The Minister may make an order described in subsection (2) if he or she has reasonable grounds to believe that a 
person is engaging in or is about to engage in an activity that has or is about to have a significant adverse effect on a species 
and one or more of the following criteria are satisfied: 


 1. The species is listed on the Species at Risk in Ontario List as an endangered or threatened species, a regulation under 
subsection 9 (1.2) provides that some of the prohibitions in subsection 9 (1) do not apply with respect to the species, 
and, as a result of the regulation, section 9 will not prevent the person from engaging in the activity. 


 2. The species is not listed on the Species at Risk in Ontario List as an extirpated, endangered or threatened species, the 
Minister has received a report from COSSARO classifying or reclassifying the species as an extirpated, endangered or 
threatened species, and the amendment to the Species at Risk in Ontario List that is required by section 7 has not yet 
come into force. 


 3. The species is listed on the Species at Risk in Ontario List as an endangered or threatened species and the application 
of all or some of the prohibitions in subsection 9 (1) to the species is temporarily suspended by virtue of an order made 
by the Minister under section 8.1. 2019, c. 9, Sched. 5, s. 23. 


Contents of order 


(2)  The order may include any one or more of the following orders: 


 1. An order requiring the person to stop engaging in or not to engage in the activity. 


 2. An order prohibiting the person from engaging in the activity except in accordance with directions set out in the order. 


 3. An order directing the person to take steps set out in the order to address the significant adverse effect of the activity 
on the species. 2019, c. 9, Sched. 5, s. 23. 


Information to be included in order 


(3)  The order shall, 


 (a) identify the species to which the order relates; 


 (b) briefly describe the nature of the activity and the significant adverse effect of the activity on the species; and 
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 (c) state that a hearing on the order may be required in accordance with section 30. 2019, c. 9, Sched. 5, s. 23. 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 23 - 01/07/2019 


Habitat protection order 


28 (1)  The Minister may make an order described in subsection (2) if he or she has reasonable grounds to believe that a 
person is engaging in or is about to engage in an activity that is destroying or seriously damaging or is about to destroy or 
seriously damage an important feature of an area described in clause (b) of the definition of “habitat” in subsection 2 (1) for a 
species and one or more of the following criteria are satisfied: 


 1. The species is listed on the Species at Risk in Ontario List as an extirpated, endangered or threatened species and a 
regulation made under clause 56 (1) (a) is in force that applies to the species, but the Minister is of the opinion that the 
destruction or damage involves an area that is not within the area prescribed by that regulation. 


 2. The species is listed on the Species at Risk in Ontario List as an extirpated species and no regulation is in force that 
prescribes the species for the purpose of clause 10 (1) (b). 


 3. The species is not listed on the Species at Risk in Ontario List as an extirpated, endangered or threatened species, the 
Minister has received a report from COSSARO classifying or reclassifying the species as an extirpated, endangered or 
threatened species, and the amendment to the Species at Risk in Ontario List that is required by section 7 has not yet 
come into force. 


 4. The species is listed on the Species at Risk in Ontario List as an endangered or threatened species and the application 
of the prohibitions in subsection 10 (1) with respect to the habitat of the species is temporarily suspended by virtue of 
an order made by the Minister under section 8.1. 2007, c. 6, s. 28 (1); 2019, c. 9, Sched. 5, s. 24. 


Contents of order 


(2)  The order may include any one or more of the following orders: 


 1. An order requiring the person to stop engaging in or not to engage in the activity. 


 2. An order prohibiting the person from engaging in the activity except in accordance with directions set out in the order. 


 3. An order directing the person to take steps set out in the order to rehabilitate any area damaged or destroyed by the 
activity.  2007, c. 6, s. 28 (2). 


Information to be included in order 


(3)  The order shall, 


 (a) identify the species that the order relates to; 


 (b) briefly describe the nature of the activity and the important feature of the area affected by the activity; and 


 (c) state that a hearing on the order may be required in accordance with section 30.  2007, c. 6, s. 28 (3). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 24 (1-3) - 01/07/2019 


Service of order 


29 (1)  An order under section 27, 27.1 or 28 shall be served personally or by registered mail addressed to the person against 
whom the order is made at the person’s last known address.  2007, c. 6, s. 29 (1); 2019, c. 9, Sched. 5, s. 25 (1). 


Registered mail 


(2)  An order served by registered mail shall be deemed to have been served on the fifth day after the day of mailing, unless 
the person served establishes that the person did not, acting in good faith, through absence, accident, illness or other cause 
beyond the person’s control, receive the order until a later date.  2007, c. 6, s. 29 (2). 


Effective date 


(3)  An order under section 27, 27.1 or 28 takes effect when it is served, or at such later time as is specified in the order.  
2007, c. 6, s. 29 (3); 2019, c. 9, Sched. 5, s. 25 (2). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 25 (1-2) - 01/07/2019 
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Hearing 


30 (1)  A person who is served with an order under section 29 may require a hearing by mailing or delivering to the Minister, 
within 15 days after service of the order, a written request for a hearing that includes a statement of the reasons for requesting 
the hearing.  2007, c. 6, s. 30 (1). 


Appointment of hearing officer 


(2)  If the Minister receives a request for a hearing in accordance with subsection (1), the Minister shall appoint a hearing 
officer to hold the hearing.  2007, c. 6, s. 30 (2). 


No stay of order 


(3)  The requirement for the hearing does not stay the order.  2007, c. 6, s. 30 (3). 


Parties 


(4)  The person who required the hearing and such other persons as the hearing officer may specify are parties to the hearing.  
2007, c. 6, s. 30 (4). 


Minister entitled to be heard 


(5)  The Minister is entitled to be heard at the hearing.  2007, c. 6, s. 30 (5). 


Procedure 


(6)  Sections 5.1, 5.2, 6 to 15.1, 16, 21, 21.1, 22 and 23 of the Statutory Powers Procedure Act apply, with necessary 
modifications, to the hearing.  2007, c. 6, s. 30 (6). 


Report 


(7)  After the hearing, the hearing officer shall issue a report to the Minister that contains, 


 (a) a summary of the evidence presented at the hearing; 


 (b) the hearing officer’s opinion on the merits of the order and the hearing officer’s recommendations; and 


 (c) the reasons for the hearing officer’s opinion and recommendations.  2007, c. 6, s. 30 (7). 


Minister’s decision 


(8)  After considering the hearing officer’s report, the Minister may, 


 (a) confirm the order; 


 (b) amend the order; or 


 (c) revoke the order.  2007, c. 6, s. 30 (8). 


Notice of decision 


(9)  The Minister shall give notice of his or her decision under subsection (8) and a copy of the hearing officer’s report to the 
parties to the hearing.  2007, c. 6, s. 30 (9). 


Arrest without warrant 


31 (1)  An enforcement officer may arrest without warrant a person that he or she has reasonable grounds to believe is 
committing, has committed or is about to commit an offence under this Act.  2007, c. 6, s. 31 (1). 


Release by enforcement officer 


(2)  If an enforcement officer arrests a person under this section, he or she shall, as soon as practicable, release the person 
from custody, unless the officer has reasonable grounds to believe that, 


 (a) it is necessary in the public interest for the person arrested to be detained, having regard to all the circumstances, 
including the need to, 


 (i) establish the identity of the person, 


 (ii) secure or preserve evidence of or relating to the offence, or 


 (iii) prevent the continuation or repetition of the offence or the commission of another offence; or 


 (b) the person arrested, if released, will not respond to a summons or offence notice or will not appear in court.  2007, c. 6, 
s. 31 (2). 


Person not released 


(3)  Subsections 149 (2) and (3) and section 150 of the Provincial Offences Act apply if the person arrested is not released 
under subsection (2).  2007, c. 6, s. 31 (3). 
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Necessary force 


32 An enforcement officer may use as much force as is necessary to exercise any of his or her powers under this Act.  2007, 
c. 6, s. 32. 


Incidental authority to pass through 


33 An enforcement officer who has the power to enter any land, building or other place under this Act, and any person 
authorized under this Act to accompany the enforcement officer, may enter and pass through other private property for the 
purpose of reaching the land, building or other place.  2007, c. 6, s. 33. 


Exemptions from Act, enforcement officers 


34 The Minister may, for the purpose of investigations and other law enforcement activities under this Act, exempt an 
enforcement officer from the application of any provision of this Act, subject to such conditions as the Minister considers 
necessary.  2007, c. 6, s. 34. 


Obstruction of enforcement officer 


35 A person shall not, 


 (a) knowingly make a false or misleading statement to an enforcement officer who is acting under this Act; or 


 (b) otherwise obstruct an enforcement officer who is acting under this Act.  2007, c. 6, s. 35. 


OFFENCES AND PENALTIES 


Offences 


36 (1)  A person is guilty of an offence if the person contravenes any of the following provisions: 


 1. Subsection 9 (1), 10 (1), 24 (2) or 26 (5), section 35, or subsection 49 (1) or (2). 


 2. Any provision of an agreement entered into under section 16, 16.1 or 19, if the agreement authorizes a person to 
engage in an activity that would otherwise be prohibited by section 9 or 10. 


 3. Any provision of a permit issued under section 17 or 19. 


 4. Any provision of an order made under section 27, 27.1, 28 or 41. 


 5. Any provision of the regulations. 2007, c. 6, s. 36 (1); 2019, c. 9, Sched. 5, s. 26. 


Attempts 


(2)  A person who attempts to do anything that would be an offence under this Act is guilty of that offence.  2007, c. 6, 
s. 36 (2). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 26 (1-3) - 01/07/2019 


Corporations 


37 If a corporation commits an offence under this Act, an officer, director, employee or agent of the corporation who 
directed, authorized, assented to, acquiesced in or participated in the commission of the offence is party to and guilty of the 
offence and is liable on conviction to the punishment provided for the offence, whether or not the corporation has been 
prosecuted for the offence.  2007, c. 6, s. 37. 


Employers and principals 


38 In a prosecution for an offence under this Act, it is sufficient proof of the offence to establish that it was committed by an 
employee or agent of the defendant acting in the course of employment or agency, whether or not the employee or agent is 
identified or has been prosecuted for the offence, unless the defendant establishes that, 


 (a) the offence was committed without the knowledge of the defendant; and 


 (b) the offence was committed without the consent of the defendant.  2007, c. 6, s. 38. 


Defence 


39 A person shall not be convicted of an offence under this Act if the person establishes that, 


 (a) the person exercised all due diligence to prevent the commission of the offence; or 


 (b) the person honestly and reasonably believed in the existence of facts that, if true, would render the person’s conduct 
innocent.  2007, c. 6, s. 39. 


Penalties 


40 (1)  A person convicted of an offence under this Act is liable, 
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 (a) in the case of a first offence under this Act, 


 (i) to a fine of not more than $1,000,000, in the case of a corporation, or 


 (ii) to a fine of not more than $250,000 or to imprisonment for a term of not more than one year, or to both, in the 
case of any other person; and 


 (b) in the case of a second or subsequent offence under this Act, 


 (i) to a fine of not more than $2,000,000, in the case of a corporation, or 


 (ii) to a fine of not more than $500,000 or to imprisonment for a term of not more than one year, or to both, in the 
case of any other person.  2007, c. 6, s. 40 (1). 


More than one animal, plant, etc. 


(2)  Despite subsection (1), if an offence involves more than one animal, plant or other organism, the maximum fine that may 
be imposed is the amount that would otherwise apply under subsection (1), multiplied by the number of animals, plants and 
other organisms that are involved.  2007, c. 6, s. 40 (2). 


Monetary benefit 


(3)  The court that convicts a person of an offence under this Act, in addition to any other penalty imposed by the court, may 
increase a fine imposed on the person by an amount equal to the amount of the monetary benefit that was acquired by or that 
accrued to the person as a result of the commission of the offence, despite the maximum fine specified in subsection (1) or 
(2).  2007, c. 6, s. 40 (3). 


Order for compliance  


41 (1)  The court that convicts a person of an offence under this Act may, in addition to imposing a fine or imprisonment, 
make any of the following orders against the person: 


 1. An order not to engage in any activity that could, in the opinion of the court, result in the continuation or repetition of 
the offence.  


 2. An order to take any action that the court considers appropriate to remedy or avoid any harm to a species that resulted 
or may result from the commission of the offence, including action to rehabilitate habitat damaged or destroyed by the 
offence. 


 3. An order to pay the Government of Ontario or any other person for all or part of any costs incurred to remedy or avoid 
any harm to a species that resulted or may result from the commission of the offence, including action to rehabilitate 
habitat damaged or destroyed by the offence. 


 4. An order to pay any person an amount for the purpose of assisting in the protection or recovery of the species in 
respect of which the offence was committed. 


 5. An order to take such other steps as are specified in the order to comply with this Act. 


 6. An order to pay all or part of any expenses incurred by the Minister or any other person with respect to the seizure, 
storage or disposition of any thing seized in connection with the offence.  2007, c. 6, s. 41 (1). 


Compliance with order 


(2)  A person shall comply with an order made under this section.  2007, c. 6, s. 41 (2). 


Failure to comply 


(3)  If a person fails to comply with an order to take action under paragraph 2 of subsection (1), the Minister may take such 
action as he or she considers appropriate to implement the order, and any cost or expense incurred by the Minister is a debt 
due to the Crown and may be recovered by the Minister in a court of competent jurisdiction in an action against the person.  
2007, c. 6, s. 41 (3). 


Presiding judge 


42 The Crown may, by notice to the clerk of the Ontario Court of Justice, require that a provincial judge preside over a 
prosecution for an offence under this Act.  2007, c. 6, s. 42. 


Limitation period 


43 A prosecution for an offence under this Act shall not be commenced more than five years after the offence was 
committed.  2007, c. 6, s. 43. 


Similar species 


44 In a prosecution under this Act, 
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 (a) a living or dead animal, plant or other organism that is not easily distinguishable from a member of a species that is 
listed on the Species at Risk in Ontario List shall be deemed, in the absence of evidence to the contrary, to be a 
member of that species; and 


 (b) a part of a living or dead animal, plant or other organism that is not easily distinguishable from a part of a member of a 
species that is listed on the Species at Risk in Ontario List shall be deemed, in the absence of evidence to the contrary, 
to be a part of a member of that species.  2007, c. 6, s. 44. 


Proof of inspected or seized things 


45 In a prosecution under this Act, a copy of a document or other thing purporting to be certified by an enforcement officer as 
a true copy of a document or other thing inspected or seized under this Act or Part VIII of the Provincial Offences Act is 
admissible in evidence as proof, in the absence of evidence to the contrary, of the document or other thing.  2007, c. 6, s. 45. 


MISCELLANEOUS 


Existing aboriginal or treaty rights 


46 For greater certainty, nothing in this Act shall be construed so as to abrogate or derogate from the protection provided for 
the existing aboriginal or treaty rights of the aboriginal peoples of Canada as recognized and affirmed in section 35 of the 
Constitution Act, 1982.  2007, c. 6, s. 46. 


Species at Risk in Ontario Stewardship Program 


47 (1)  A program to be known in English as the Species at Risk in Ontario Stewardship Program and in French as 
Programme d’intendance des espèces en péril en Ontario is hereby established.  2007, c. 6, s. 47 (1). 


Purpose 


(2)  The purpose of the program is to promote stewardship activities that relate to species listed on the Species at Risk in 
Ontario List, including, 


 (a) the preservation and rehabilitation of habitat, and the enhancement of other areas so that they can become habitat; 


 (b) the implementation of recovery strategies and management plans; 


 (c) public education and outreach programs relating to stewardship; and 


 (d) other activities to assist in the protection or recovery of species.  2007, c. 6, s. 47 (2). 


Grants 


(3)  As part of the program, the Minister may make grants for the purpose described in subsection (2).  2007, c. 6, s. 47 (3). 


Advisory committee 


48 Subject to the approval of the Lieutenant Governor in Council, the Minister may establish a committee to make 
recommendations to the Minister on any matter specified by the Minister that relates to, 


 (a) the role, in the administration of this Act, of the precautionary principle, which, as described in the United Nations 
Convention on Biological Diversity, states that, where there is a threat of significant reduction or loss of biological 
diversity, lack of full scientific certainty should not be used as a reason for postponing measures to avoid or minimize 
such a threat; 


 (b) the development and delivery of incentive programs and stewardship programs, including the Species at Risk in 
Ontario Stewardship Program; 


 (c) the development and promotion of best management practices related to the protection and recovery of species; 


 (d) the development and delivery of public education and outreach programs; 


 (e) the preparation and implementation of recovery strategies and management plans under sections 11 and 12; 


 (f) the assembly of scientific information, including community knowledge and aboriginal traditional knowledge, that 
should be given to COSSARO to assist it in the classification of species; 


 (g) the role of agreements and permits under this Act in assisting in the protection and recovery of species; 


 (h) approaches that may be used under this Act to promote sustainable social and economic activities that assist in the 
protection or recovery of species; 


 (i) the regulations made under this Act; or 


 (j) such other matters as the Minister may specify.  2007, c. 6, s. 48. 
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Codes of practice, etc. 


48.1  The Minister may establish codes of practice, standards or guidelines with respect to the protection of species that are 
listed on the Species at Risk in Ontario List or their habitat. 2019, c. 9, Sched. 5, s. 27. 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 27 - 01/07/2019 


Laws of other jurisdictions 


49 (1)  A person shall not possess a living or dead animal, plant or other organism, any part of a living or dead animal, plant 
or other organism, or anything derived from a living or dead animal, plant or other organism, if the thing possessed, or the 
animal, plant or other organism, 


 (a) was killed, captured, taken, possessed, collected, transported, bought, sold, leased or traded contrary to a law that is 
described in subsection (3); or 


 (b) was removed from another jurisdiction, contrary to a law of that jurisdiction that is described in subsection (3).  2007, 
c. 6, s. 49 (1). 


Sale prohibited in other jurisdiction 


(2)  A person shall not buy, sell, lease, trade or offer to buy, sell, lease or trade a living or dead animal, plant or other 
organism, any part of a living or dead animal, plant or other organism, or anything derived from a living or dead animal, plant 
or other organism, that has been transported into Ontario if, under a law that is described in subsection (3), the purchase, sale, 
lease or trade would not be permitted in the jurisdiction from which the animal, plant or other organism was originally 
exported.  2007, c. 6, s. 49 (2). 


Applicable laws 


(3)  The laws referred to in subsections (1) and (2) are laws of another jurisdiction that protect animals, plants or other 
organisms that are extirpated, endangered or threatened in that jurisdiction, or animals, plants or other organisms, however 
described, that are similarly at risk in that jurisdiction. 2007, c. 6, s. 49 (3). 


Defence 


(4)  A person shall not be convicted of an offence for contravening subsection (1) or (2) if the person establishes that the 
person honestly and reasonably believed that the law of the other jurisdiction, 


 (a) did not prohibit the killing, capturing, taking, possessing, collecting, transporting, buying, selling, leasing or trading, as 
the case may be, of the thing that the person is alleged to have possessed or the animal, plant or other organism, in the 
case of a prosecution for contravening clause (1) (a); 


 (b) did not prohibit the removal from the other jurisdiction of the thing that the person is alleged to have possessed or the 
animal, plant or other organism, in the case of a prosecution for contravening clause (1) (b); or 


 (c) permitted the purchase, sale, lease or trade, as the case may be, of the thing that the person is alleged to have bought, 
sold, leased, traded or offered to buy, sell, lease or trade, in the case of a prosecution for contravening subsection (2).  
2007, c. 6, s. 49 (4). 


Interpretation 


(5)  Subsection 9 (6) applies, with necessary modifications, to the references in this section to animals, plants and other 
organisms.  2007, c. 6, s. 49 (5). 


Fees 


50 (1)  The Minister may establish and charge, 


 (a) fees related to entering into agreements or issuing permits under this Act; and 


 (b) fees for the use of facilities, equipment, services or other things provided by the Ministry relating to species listed on 
the Species at Risk in Ontario List.  2007, c. 6, s. 50 (1). 


Refund 


(2)  The Minister may direct the refund of all or part of a fee if, in the Minister’s opinion, it is equitable to do so.  2007, c. 6, 
s. 50 (2). 


Payment required 


(3)  A person shall pay any fees charged by the Minister under this Act.  2007, c. 6, s. 50 (3). 


Information for public 


51 (1)  The Minister shall ensure that the following information is made available to the public: 
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 1. General information about this Act and the regulations. 


 2. The most recent information that the Minister has received from COSSARO under subsection 4 (3). 


 3. All reports submitted to the Minister by COSSARO under section 6. 


 4. All recovery strategies and management plans that have been prepared under sections 11 and 12, and all government 
response statements published by the Minister under section 12.1. 


 5. General information about the implementation of recovery strategies and management plans. 


 6. General information about agreements entered into under sections 16, 16.1 and 19 and permits issued under sections 
17 and 19. 


 7. General information about the enforcement of this Act.  2007, c. 6, s. 51; 2019, c. 9, Sched. 5, s. 28 (1, 2). 


Publication of COSSARO reports 


(2)  COSSARO reports that are required to be made available to the public under paragraph 3 of subsection (1) shall be made 
available no later than three months following receipt of the report by the Minister. 2019, c. 9, Sched. 5, s. 28 (3). 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 28 (1-3) - 01/07/2019 


Information that could lead to contravention 


52 Nothing in this Act requires the Minister to make information available to the public or otherwise disclose information if 
doing so could reasonably be expected to lead to a contravention of section 9 or 10.  2007, c. 6, s. 52. 


Personal information 


53 The Ministry may, for the purposes of this Act, collect personal information within the meaning of section 38 of the 
Freedom of Information and Protection of Privacy Act.  2007, c. 6, s. 53. 


Application to Crown 


54 (1)  This Act is binding on the Crown.  2007, c. 6, s. 54 (1). 


Protection and recovery activities 


(2)  Nothing in this Act prohibits any activity engaged in by the Ministry or any other ministry of the government of Ontario 
to assist in the protection or recovery of species listed on the Species at Risk in Ontario List.  2007, c. 6, s. 54 (2); 2019, c. 9, 
Sched. 5, s. 29. 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 29 - 01/07/2019 


Regulations by the Lieutenant Governor in Council 


55 (1)  Subject to section 57, the Lieutenant Governor in Council may make regulations. 


 (a) prescribing criteria for the purpose of subclause 8.1 (3) (c) (v); 


 (b) exempting any person, activity, species or thing from one or more of the prohibitions listed in subsection 9 (1) or 10 
(1), subject to any conditions or restrictions prescribed by the regulations; 


 (c) providing that subsection 11 (1) or (7) has no application to a species, if subsections 9 (1) and 10 (1) have no 
application to the species; 


 (d) governing the preparation of recovery strategies under section 11 and management plans under section 12; 


 (e) governing the Fund, its establishment and all matters relating to its management and administration including 
prescribing other sources of money that constitute the Fund for the purposes of paragraph 6 of subsection 20.2 (1) and 
respecting the payment of money out of the Fund; 


 (f) governing the Agency including, 


 (i) providing for the governance and management of the Agency, including providing for a chief executive officer, 


 (ii) respecting the composition of the board of directors, 


 (iii) respecting the Agency’s role as agent of the Crown, providing for circumstances in which the Agency may act 
outside of its role as Crown agent and limiting its powers as Crown agent, 


 (iv) respecting the Agency’s ability to hire or employ persons or providing that employees may be appointed under 
Part III of the Public Service of Ontario Act, 2006, 
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 (v) respecting the capacity, rights, powers and privileges of the Agency and any restrictions on them, 


 (vi) prescribing additional duties and powers of the Agency for the purposes of clause 20.6 (1) (f), 


 (vii) respecting the Agency’s authority to establish, acquire, wind up, dispose of or otherwise deal with, in whole or in 
part, a subsidiary and any restrictions on that authority, 


 (viii) respecting the Agency’s authority to engage in commercial activities, including activities with persons or entities 
that are related to the Agency, a member of its board of directors or to any of its officers, 


 (ix) respecting applications for funding made to the Agency, the eligibility of activities for funding from the Agency, 
the funding agreements entered into between the Agency and funding recipients and the terms and conditions 
thereof, 


 (x) prescribing activities for the purposes of subsection 20.7 (4), 


 (xi) respecting the Agency’s auditors, their appointment and their duties; 


 (g) requiring persons who have been issued a permit under this Act or who have entered into an agreement with the 
Minister under this Act or any other specified person to prepare, store and submit prescribed documents, data or 
reports and respecting the methods of creating, storing and submitting them; 


 (h) providing for the preparation and signing of documents and reports by electronic means, the filing of documents and 
reports by direct electronic transmission and the printing of documents and reports filed by direct electronic 
transmission; 


 (i) respecting anything that may or must be prescribed, done or provided for by the regulations and for which a specific 
power is not otherwise provided in this Act; 


 (j) respecting any matter that the Lieutenant Governor in Council considers advisable to effectively carry out the purpose 
of this Act. 2019, c. 9, Sched. 5, s. 30. 


Exemption by regulation 


(2)  Without limiting the generality of clause (1) (b), a regulation under that clause may, 


 (a) limit the geographic areas to which the exemption applies; 


 (b) limit the times at which the exemption applies; 


 (c) require a person to meet any prescribed qualifications or prerequisites for the exemption; 


 (d) require a person to pay a species conservation charge with respect to a conservation fund species; 


 (e) prescribing circumstances in which a species conservation charge may be required of a person under clause (d) and the 
circumstances in which a species conservation charge may not be required; 


 (f) with respect to an exempted activity, 


 (i) require that the activity be carried out in a prescribed manner or subject to prescribed conditions and restrictions, 


 (ii) require a person to enter into an agreement with the Minister with respect to the activity or to give the Minister 
notice of the activity, 


 (iii) provide for the terms and conditions of an agreement referred to in subclause (ii) or the content of a notice 
referred to in that subclause, 


 (iv) require a person to monitor the effects of the activity on a specified species and take steps to minimize the effects 
of the activity on the species and take action to benefit the species, or 


 (v) require a person to provide the Minister with prescribed reports or information at such times and in such manner 
as may be prescribed. 2019, c. 9, Sched. 5, s. 30. 


Transitional regulations 


(3)  The Lieutenant Governor in Council may make regulations with respect to any transitional matters resulting from the 
enactment of Schedule 5 to the More Homes, More Choice Act, 2019. 2019, c. 9, Sched. 5, s. 30. 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 30 - 01/07/2019 


Regulations by Minister 


56 (1)  Subject to section 57, the Minister may make regulations, 


 (a) prescribing, for the purpose of clause (a) of the definition of “habitat” in subsection 2 (1), an area as the habitat of a 
species that is listed on the Species at Risk in Ontario List as an extirpated, endangered or threatened species; 
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 (b) prescribing conditions for the purposes of clause 9 (1.3) (d); 


 (c) respecting the criteria for entering into a landscape agreement under clause 16.1 (3) (b) including, 


 (i) prescribing anything that is referred to in clause 16.1 (3) (b) as being prescribed by the regulations, 


 (ii) excluding geographic areas for the purposes of subclause 16.1 (3) (b) (iii), and 


 (iii) excluding impacted species for the purposes of subclause 16.1 (3) (b) (iv); 


 (d) designating species as conservation fund species; 


 (e) governing species conservation charges including, 


 (i) prescribing the amount of the charges or the manner of determining the amount of the charges, 


 (ii) respecting the time and manner of the payment of the charges, 


 (iii) respecting refunds of charges and authorizing the Agency to pay such refunds out of the Fund; 


 (f) respecting the contents of a report required under subsection 20.16 (4); 


 (g) respecting the manner in which reports may be made available to the public for the purposes of section 20.17. 2019, c. 
9, Sched. 5, s. 30. 


Consideration of recovery strategy, etc. 


(2)  Before a regulation is made under clause (1) (a) prescribing an area as the habitat of a species, the Minister shall consider 
any recovery strategy that has been prepared for the species under section 11 and any government response statement that has 
been published under subsection 12.1 (1) with respect to the recovery strategy. 2019, c. 9, Sched. 5, s. 30. 


Description of habitat 


(3)  Without limiting the generality of clause (1) (a), a regulation under that clause prescribing an area as the habitat of a 
species, 


 (a) may describe the area by, 


 (i) describing specific boundaries for the area, 


 (ii) describing features of the area, or 


 (iii) describing the area in any other manner; 


 (b) may prescribe areas where the species lives, used to live or is believed to be capable of living; and 


 (c) may prescribe an area that is larger or smaller than the area described by clause (b) of the definition of “habitat” in 
subsection 2 (1). 2019, c. 9, Sched. 5, s. 30. 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 30 - 01/07/2019 


Special requirements for certain regulations 


57 (1)  Before a regulation is made under subsection 9 (1.2), clause 55 (1) (b), subsection 55 (3) or clause 56 (1) (a) that 
would apply to a species that is listed on the Species at Risk in Ontario List as an endangered or threatened species, the 
Minister shall consider whether the proposed regulation is likely to jeopardize the survival of the species in Ontario or to 
have any other significant adverse effect on the species. 2019, c. 9, Sched. 5, s. 30. 


Requirements for making certain regulations 


(2)  If the Minister is of the opinion that a proposed regulation is likely to jeopardize the survival of a species that is listed on 
the Species at Risk in Ontario List as an endangered or threatened species, or to have any other significant adverse effect on 
the species, the Minister shall not make the regulation under subsection 9 (1.2) or clause 56 (1) (a) or recommend that the 
regulation be made by the Lieutenant Governor in Council under clause 55 (1) (b) or subsection 55 (3), as the case may be, 
unless the following requirements have been satisfied: 


 1. The Minister is of the opinion that the proposed regulation will not result in the species no longer living in the wild in 
Ontario. 


 2. The Minister has considered alternatives to the proposed regulation including, 


 i. entering into one or more agreements under section 16 or 16.1 or issuing one or more permits under section 17, or 


 ii. making a different regulation. 


 3. The Minister has considered any government response statement published under section 12.1 with respect to the 
species. 
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 4. The Minister has given notice of the proposal for the regulation to the public under section 16 of the Environmental 
Bill of Rights, 1993 at least two months before the day the regulation is made and the notice shall, 


 i. set out the Minister’s opinion on whether the regulation will jeopardize the survival of the species in Ontario or 
have any other significant adverse effect on the species, 


 ii. state that the Minister is of the opinion that the regulation will not result in the species no longer living in the wild 
in Ontario, 


 iii. give the Minister’s reasons for the opinions in subparagraphs i and ii, 


 iv. set out the alternatives to the proposed regulation that were considered by the Minister under paragraph 2, 


 v. set out the reasons for making the proposed regulation, including any significant social or economic benefit to 
Ontario, and 


 vi. set out steps that could be taken to minimize any adverse effects of the proposed regulation in individual 
members of the species. 2019, c. 9, Sched. 5, s. 30. 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 30 - 01/07/2019 


Incorporation by reference 


58 (1)  A regulation may incorporate, in whole or in part and with such changes as the Minister or the Lieutenant Governor in 
Council considers necessary, a document, including a code, formula, standard, protocol, procedure or guideline, as the 
document may be amended or remade from time to time. 2019, c. 9, Sched. 5, s. 30. 


Same 


(2)  An amendment to a document referred to in subsection (1), or a remade version of such a document, has no effect until 
the Ministry publishes notice of the amendment or remade document in The Ontario Gazette or in the registry under the 
Environmental Bill of Rights, 1993. 2019, c. 9, Sched. 5, s. 30. 


Section Amendments with date in force (d/m/y) 


2019, c. 9, Sched. 5, s. 30 - 01/07/2019 


59-62 OMITTED (AMENDS OR REPEALS OTHER ACTS).  2007, c. 6, ss. 59-62. 


63 OMITTED (PROVIDES FOR COMING INTO FORCE OF PROVISIONS OF THIS ACT).  2007, c. 6, s. 63. 


64 OMITTED (ENACTS SHORT TITLE OF THIS ACT).  2007, c. 6, s. 64. 


SCHEDULE 1 
TRANSITION — SPECIES DECLARED TO BE THREATENED WITH EXTINCTION IN REGULATION 328 OF THE 


REVISED REGULATIONS OF ONTARIO, 1990 


(Clause 7 (7) (a)) 


Mosses 


Spoon-leaved Moss (Bryoandersonia illecebra) 


Vascular Plants 


Bird’s-foot Violet (Viola pedata) 


Blunt-lobed Woodsia (Woodsia obtusa) 


Cucumber Tree (Magnolia acuminata) 


Drooping Trillium (Trillium flexipes) 


Eastern Prickly Pear Cactus1 (Opuntia humifusa) 


False Hop Sedge (Carex lupuliformis) 


Few-flowered Club-rush or Bashful Bulrush2 (Trichophorum planifolium) 


Heart-leaved Plantain (Plantago cordata) 


Hoary Mountain-mint (Pycnanthemum incanum) 


Horsetail Spike-rush (Eleocharis equisetoides) 


Juniper Sedge (Carex juniperorum) 
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Large Whorled Pogonia (Isotria verticillata) 


Nodding Pogonia (Triphora trianthophora) 


Pink Milkwort (Polygala incarnata) 


Red Mulberry (Morus rubra) 


Skinner’s Agalinis (Agalinis skinneriana) 


Slender Bush-clover3 (Lespedeza virginica) 


Small White Lady’s-slipper (Cypripedium candidum) 


Small Whorled Pogonia (Isotria medeoloides) 


Spotted Wintergreen (Chimaphila maculata) 


Virginia Goat’s-rue (Tephrosia virginiana) 


Western Silvery Aster (Symphyotrichum sericeum) 


Wood-poppy (Stylophorum diphyllum) 


Insects 


Frosted Elfin (Callophrys irus) 


Karner Blue (Lycaeides melissa samuelis) 


Amphibians 


Northern Cricket Frog (Acris crepitans) 


Northern Dusky Salamander (Desmognathus fuscus) 


Reptiles 


Blue Racer (Coluber constrictor foxii) 


Lake Erie Watersnake (Nerodia sipedon insularum) 


Timber Rattlesnake (Crotalus horridus) 


Birds 


American White Pelican (Pelecanus erythrorhynchos) 


Bald Eagle4 (Haliaeetus leucocephalus) 


Eskimo Curlew (Numenius borealis) 


Golden Eagle (Aquila chrysaetos) 


Henslow’s Sparrow (Ammodramus henslowii) 


King Rail (Rallus elegans) 


Kirtland’s Warbler (Dendroica kirtlandii) 


Loggerhead Shrike (Lanius ludovicianus) 


Piping Plover (Charadrius melodus) 


Prothonotary Warbler (Protonotaria citrea) 


Mammals 


Mountain Lion or Cougar (Puma concolor) 


Notes to Schedule 1: 
1  The classification of Eastern Prickly Pear Cactus applies to Fish Point Provincial Nature Reserve on Pelee Island in the 
Township of Pelee. 
2  The classification of Few-flowered Club-rush or Bashful Bulrush applies to Lot 32, ranges 2 and 3, in the City of Pickering 
(formerly the geographic Township of Pickering), and to the Royal Botanical Gardens in the City of Hamilton. 
3  The classification of Slender Bush-clover applies to Tallgrass Prairie Heritage Park, Ojibway Park and Black Oak Heritage 
Park in the City of Windsor. 
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4  The classification of Bald Eagle applies to the part of Ontario south of the French and Mattawa Rivers. 


2007, c. 6, Sched. 1. 


SCHEDULE 2 
TRANSITION — SPECIES TO BE LISTED AS EXTIRPATED SPECIES 


(Clause 7 (7) (b)) 


Mosses 


Incurved Grizzled Moss (Ptychomitrium incurvum) 


Vascular Plants 


Illinois Tick-trefoil (Desmodium illinoense) 


Spring Blue-eyed Mary (Collinsia verna) 


Insects 


Eastern Persius Duskywing (Erynnis persius persius) 


Fishes 


Atlantic Salmon (Great Lakes population) (Salmo salar) 


Gravel Chub (Erimystax x-punctatus) 


Paddlefish (Polyodon spathula) 


Amphibians 


Spring Salamander (Gyrinophilus porphyriticus) 


Tiger Salamander (Ambystoma tigrinum) 


Birds 


Greater Prairie-Chicken (Tympanuchus cupido) 


2007, c. 6, Sched. 2. 


SCHEDULE 3 
TRANSITION — SPECIES TO BE LISTED AS ENDANGERED SPECIES 


(Clause 7 (7) (c)) 


Vascular Plants 


American Chestnut (Castanea dentata) 


American Columbo (Frasera caroliniensis) 


American Ginseng (Panax quinquefolius) 


Bluehearts (Buchnera americana) 


Butternut (Juglans cinerea) 


Cherry Birch (Betula lenta) 


Eastern Prairie Fringed-orchid (Platanthera leucophaea) 


Engelmann’s Quillwort (Isoetes engelmannii) 


Forked Three-awned Grass (Aristida basiramea) 


Gattinger’s Agalinis (Agalinis gattingeri) 


Pitcher’s Thistle (Cirsium pitcheri) 


Purple Twayblade (Liparis liliifolia) 


Scarlet Ammannia (Ammannia robusta) 


Showy Goldenrod (Solidago speciosa) 


Toothcup (Rotala ramosior)  
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White Prairie Gentian (Gentiana alba) 


Molluscs 


Kidneyshell (Ptychobranchus fasciolaris) 


Mudpuppy Mussel (Simpsonaias ambigua) 


Northern Riffleshell (Epioblasma torulosa rangiana) 


Rayed Bean (Villosa fabalis) 


Round Hickorynut (Obovaria subrotunda) 


Round Pigtoe (Pleurobema sintoxia) 


Snuffbox (Epioblasma triquetra) 


Wavy-rayed Lampmussel (Lampsilis fasciola) 


Insects 


Aweme Borer Moth (Papaipema aweme) 


Fishes 


American Eel (Anguilla rostrata) 


Aurora Trout (Salvelinus fontinalis timagamiensis) 


Northern Madtom (Noturus stigmosus) 


Pugnose Shiner (Notropis anogenus) 


Shortnose Cisco (Coregonus reighardi) 


Amphibians 


Allegheny Mountain Dusky Salamander (Desmognathus ochrophaeus) 


Small-mouthed Salamander (Ambystoma texanum) 


Reptiles 


Spotted Turtle (Clemmys guttata) 


Wood Turtle (Glyptemys insculpta) 


Birds 


Acadian Flycatcher (Empidonax virescens) 


Barn Owl (Tyto alba) 


Northern Bobwhite (Colinus virginianus) 


Mammals 


American Badger (Taxidea taxus) 


2007, c. 6, Sched. 3. 


SCHEDULE 4 
TRANSITION — SPECIES TO BE LISTED AS THREATENED SPECIES 


(Clause 7 (7) (d)) 


Lichens 


Flooded Jellyskin (Leptogium rivulare) 


Vascular Plants 


American Water-willow (Justicia americana) 


Branched Bartonia (Bartonia paniculata) 


Colicroot (Aletris farinosa) 


Common Hoptree (Ptelea trifoliata) 
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Crooked-stem Aster (Symphyotrichum prenanthoides) 


Deerberry (Vaccinium stamineum) 


Dense Blazing Star (Liatris spicata) 


Dwarf Hackberry (Celtis tenuifolia) 


Dwarf Lake Iris (Iris lacustris) 


False Rue-anemone (Enemion biternatum) 


Goldenseal (Hydrastis canadensis) 


Hill’s Thistle (Cirsium hillii) 


Houghton’s Goldenrod (Solidago houghtonii) 


Kentucky Coffee-tree (Gymnocladus dioicus) 


Lakeside Daisy (Hymenoxys herbacea) 


Round-leaved Greenbrier (Smilax rotundifolia) 


Small-flowered Lipocarpha (Lipocarpha micrantha) 


White Wood Aster (Eurybia divaricata) 


Wild Hyacinth (Camassia scilloides) 


Willowleaf Aster (Symphyotrichum praealtum) 


Molluscs 


Mapleleaf Mussel (Quadrula quadrula) 


Rainbow Mussel (Villosa iris) 


Fishes 


Black Redhorse (Moxostoma duquesnei) 


Channel Darter (Percina copelandi) 


Cutlip Minnow (Exoglossum maxillingua) 


Eastern Sand Darter (Ammocrypta pellucida) 


Lake Chubsucker (Erimyzon sucetta) 


Redside Dace (Clinostomus elongatus) 


Shortjaw Cisco (Coregonus zenithicus) 


Spotted Gar (Lepisosteus oculatus) 


Amphibians 


Fowler’s Toad (Bufo fowleri) 


Jefferson Salamander (Ambystoma jeffersonianum) 


Reptiles 


Blanding’s Turtle (Emydoidea blandingii) 


Butler’s Gartersnake (Thamnophis butleri) 


Eastern Foxsnake (Elaphe gloydi) 


Eastern Hog-nosed Snake (Heterodon platirhinos) 


Eastern Ratsnake (Elaphe obsoleta)  


Massasauga (Sistrurus catenatus) 


Queen Snake (Regina septemvittata) 


Spiny Softshell (Apalone spinifera) 


Stinkpot (Sternotherus odoratus) 
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Birds 


Hooded Warbler (Wilsonia citrina) 


Least Bittern (Ixobrychus exilis) 


Peregrine Falcon (Falco peregrinus) 


Mammals 


Grey Fox (Urocyon cinereoargenteus) 


Wolverine (Gulo gulo) 


Woodland Caribou (Forest-dwelling boreal population) (Rangifer tarandus caribou) 


2007, c. 6, Sched. 4. 


SCHEDULE 5 
TRANSITION — SPECIES TO BE LISTED AS SPECIAL CONCERN SPECIES 


(Clause 7 (7) (e)) 


Mosses 


Pygmy Pocket Moss (Fissidens exilis) 


Vascular Plants 


American Hart’s-tongue Fern (Asplenium scolopendrium americanum) 


Blue Ash (Fraxinus quadrangulata) 


Broad Beech Fern (Phegopteris hexagonoptera) 


Climbing Prairie Rose (Rosa setigera) 


Green Dragon (Arisaema dracontium) 


Hill’s Pondweed (Potamogeton hillii) 


Riddell’s Goldenrod (Solidago riddellii) 


Shumard Oak (Quercus shumardii) 


Swamp Rose-mallow (Hibiscus moscheutos) 


Tuberous Indian-plantain (Arnoglossum plantagineum) 


Insects 


Monarch (Danaus plexippus) 


West Virginia White (Pieris virginiensis) 


Fishes 


Bigmouth  Buffalo (Ictiobus cyprinellus) 


Black Buffalo (Ictiobus niger) 


Blackstripe Topminnow (Fundulus notatus) 


Bridle Shiner (Notropis bifrenatus) 


Grass Pickerel (Esox americanus vermiculatus) 


Lake Sturgeon (Acipenser fulvescens) 


Northern Brook Lamprey (Ichthyomyzon fossor) 


Orangespotted Sunfish (Lepomis humilis) 


Pugnose Minnow (Opsopoeodus emiliae) 


River Redhorse (Moxostoma carinatum) 


Silver Chub (Macrhybopsis storeriana) 


Silver Shiner (Notropis photogenis) 
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Spotted Sucker (Minytrema melanops) 


Upper Great Lakes Kiyi (Coregonus kiyi kiyi) 


Warmouth (Lepomis gulosus) 


Reptiles 


Eastern Ribbonsnake (Thamnophis sauritus)  


Five-lined Skink (Eumeces fasciatus) 


Milksnake (Lampropeltis triangulum) 


Northern Map Turtle (Graptemys geographica) 


Birds 


Bald Eagle1 (Haliaeetus leucocephalus) 


Black Tern (Chlidonias niger) 


Cerulean Warbler (Dendroica cerulea) 


Golden-winged Warbler (Vermivora chrysoptera) 


Louisiana Waterthrush (Seiurus motacilla) 


Red-headed Woodpecker (Melanerpes erythrocephalus) 


Short-eared Owl (Asio flammeus) 


Yellow Rail (Coturnicops noveboracensis) 


Yellow-breasted Chat (Icteria virens) 


Mammals 


Beluga (Delphinapterus leucas) 


Eastern Mole (Scalopus aquaticus) 


Eastern Wolf (Canis lupus lycaon) 


Polar Bear (Ursus maritimus) 


Woodland Vole (Microtus pinetorum) 


Note to Schedule 5: 
1  The classification of Bald Eagle applies to the part of Ontario north of the French and Mattawa Rivers. 


2007, c. 6, Sched. 5. 


______________ 
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Midhurst office to assist you, correct? 


A.  That's correct.  Yeah.  


Q.  And the members of that team were – see if I 


get this right – Ms. Allison? 


A.  Yes.  


Q.  Okay.  Ms. Dodge? 


A.  Yes.  Correct.  


Q.  Ms. Robinson? 


A.  Correct.  


Q.  Ms. Dykxhoorn?  


A.  That's correct.  


Q.  And this one's a little tricky.  I think 


it's spelled D-Y-K-X-H-O-O-R-N, right? 


A.  That's Dykxhoorn.  


Q.  Okay.    


A.  That's correct.  


Q.  Dykxhoorn? 


A.  Yeah.  I believe that's how she pronounces 


it.  I'm not sure.  


Q.  Okay.  So these were the members of the team 


that helped you, right? 


A.  As well as another outside expert.  


Q.  Okay.  And the outside expert who was on 


your team helping you decide whether or not to lay the charge 


was – excuse me – Professor Cuthbert, C-U-T-H-B-E-R-T, right? 


A.  Correct.  


Q.  And Professor Cuthbert's from Minnesota, 


United States, right? 


A.  That's correct.   


Q.  You met with her? 


A.  I did.  


Q.  And you met with her for the purposes of 
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deciding whether or not to swear the information and charge 


the town? 


A.  I can't remember if it was – if we had laid 


the charge prior to or after she had visited.  I – I'm unsure.  


Q.  Okay.  But she was involved as part of the 


team with this.... 


A.  She was.  


Q.  Okay.   


A.  Yeah.  


Q.  As was Suzanne Robinson, right? 


A.  Correct.  


Q.  And Suzanne Robinson was a very important 


part of that team in helping you, correct? 


A.  Yes.  


Q.  Okay.  And also helping you, I forgot to 


mention my friend Staff Sergeant Maw, M-A-W, correct? 


A.  That's correct.  Yeah.  


Q.  He was your supervisor? 


A.  He is.  


Q.  Now, at the time you conducted this 


investigation, sir, in 2017, had you ever investigated a 


public authority for the manner in which it carried out its 


maintenance activities of land that it owned? 


A.  I had not.  


Q.  This was the first time.  


A.  Exactly.  


Q.  And we are here talking about, sir, 


maintenance activities, correct?  


A.  We're talking about destruction of habitat.  


Q.  Pardon?    


A.  We're talking about destruction of Piping 


Plover habitat.  
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A.  Was and is.  That's correct.  Yeah.  


Q.  And he wasn't – is the man – the manager of 


the Midhurst Enforcement Unit, right? 


A.  That's correct.  


Q.  And sir, I take it that you have seen the 


memorandum, the 25-page memorandum that Ms. Robinson wrote to 


Staff Sergeant Maw, March 21, 2018? 


A.  I have seen her memorandum.  


Q.  Okay.  You have seen it.  And that was 


something that you reviewed and relied on in making your 


decision to charge the town, right? 


A.  Yes.  As a branch, we just made the decision 


to charge.  As a branch, as an enforcement branch, we made the 


decision to charge the town.  


Q.  Right.  And an important part of the making 


of that decision was the memorandum that Ms. Robinson, from 


Midhurst, prepared for Staff Sergeant Maw, right? 


A.  That's correct.  It would have had a, an 


impact.  


Q.  Okay.  And you therefore, obviously read it 


before you decided to swear the information.  


A.  I did.  


Q.  And considered it, right? 


A.  That's right.  


Q.  And did you speak with Ms. Robinson about 


it? 


A.  Back and forth a little bit, I spoke with 


her, yeah.  


Q.  About that memorandum and the decision to 


charge, right? 


A.  That's right, and as well as my staff 


sergeant, Rick Maw.  
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Q.  Okay.  


A.  ...through consultation with the MNR.  


Q.  All right.  And so you were responsible for 


beach maintenance before 2007, right?  


A.  That – public works would rake the beach 


prior to 2007.  


Q.  Right.  But that was within your 


responsibility as well.  


A.  We worked together on it, yes.  Correct.  


Q.  Okay.  The Plovers reappeared on Sauble 


Beach in 2007, correct? 


A.  Correct.  


Q.  After a 30-year absence, right? 


A.  Correct.  


Q.  And their appearance on the beach raised 


some tricky maintenance issues for you and staff, correct?  


A.  Correct.  


Q.  And you and the town worked closely with the 


Ministry, the MNRF, until the day you left to coordinate the 


town's beach maintenance, right? 


A.  I worked with the MNRF, correct.  


Q.  Right.  And was it really you who was the 


point person?  


A.  A lot of the time I was the one on the beach 


with the MNRF.   


Q.  Right.  


A.  Correct. 


Q.  I – when I read your interview with Mr. 


Mauthe - do you remember being interviewed by Officer Mauthe? 


A.  Yes, sir.  


Q.  In Elliot Lake? 


A.  Yes, sir.  
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the transcript statement, it says... 


A.  Mm-hmm.  


Q.  ...always – you always worked with Jay on 


any beach issues.  You worked hand in hand.  Is that a fair 


statement? 


A.  In the last couple of years, yes.  


Q.  Okay.  


A.  Yeah.  


Q.  Right.  And Jay.... 


A.  Because we were.... 


Q.  And Jay was very good, right?  


A.  Correct. 


Q.  And he never deviated from anything that you 


laid out, right? 


A.  No.   Because we always consulted with the 


MNR.  


Q.  Right.  And Jay worked very hard and loved 


the beach, as you understood it, right? 


A.  Yeah.  


Q.  Okay.   


A.  And so did I.  


Q.  I understand that, sir.  And you felt that 


Mr. Glover felt the same way about the beach and the 


maintenance of the beach, right?  


A.  Gord is a very caring person, yes.  


Q.  And in fact, the town was very caring about 


the beach because the beach was very important to the town 


right? 


A.  Correct.  


Q.  And it was – the beach – this particular 


beach, sir, I noted in your statement that you said that it 


was a very fine line for you to walk as the person responsible 
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for beach maintenance, right?  Do you remember saying that? 


A.  Yeah.  Yeah.  Yeah, you had to deal with the 


public... 


Q.  Right. 


A.  ...that didn't understand why the beach was 


the way it was.  So you had to talk to them about the 


endangered birds and a lot of them understood.  So you have 


pros and cons, right.  So you tried to keep everybody happy. 


Q.  And the beach – and you had to deal with the 


MNRF, right? 


A.  Correct.  


Q.  And the beach was also very important to the 


businesses in the town, right?  


A.  The whole town.  


Q.  The whole town.  Everyone, right?  It's a 


very important asset of the town, right?  Can we agree on 


that, Mr. Crain?  


A.  It's a – it's an asset, yes.  It's not the 


only asset. 


Q.  It's a very important one.  


A.  Yes.  But once again, it's not the only 


asset.  


Q.  It was a 24/7 job... 


A.  Yeah. 


Q.  ...maintaining the beach as you describe it, 


right? 


A.  Yeah.  Well, there was paid parking money to 


pick up and there was garbage and there was also washrooms.  


You know, there just wasn't Piping Plovers.  There was a.... 


Q.  There was a lot of things to manage. 


A.  Yeah. 


Q.  Right? 
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A.  Yes. 


Q.  Right? 


A.  Yes. 


Q.  And then there's the historical big dunes 


behind the four dunes, correct? 


A.  Right.  Yes. 


Q.  And then there's the road, right? 


A.  Yes.   


Q.  Got it.  And what you notice here is that 


the work was done between the four dunes and the strand line, 


right? 


A.  Yes. 


Q.  All right.  And so, those were your 


observations that you made at the scene on April 28th... 


A.  Yes. 


Q.  ...2017, correct? 


A.  Yes. 


Q.  And one of the other things that you noticed 


was in the area north of the parking access the evidence of 


raking was gone but the sane was soft, right? 


A.  Well it was – yes, it was as – we couldn’t 


tell what had happened there.  It had obviously been worked 


but we'd had rain since – obviously since it had happened to 


the tracks were not as evident as they were elsewhere. 


Q.  And I have a scene referenced to the fact in 


the material given to me by my friends that the beach is a 


very dynamic environment? 


A.  Yes, it is.  


Q.  The surface of the beach and the condition 


of the beach can change from day to day as a result of a wind, 


rain, wave action, right? 


A.  Yes. 
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think you may have read this letter was that when you assumed 


responsibilities in that transition period you reviewed the 


file. 


A.  Yes. 


Q.  Okay.  And so, were you aware that in 2008  


the Ministry told the town that the Act, the Statute, 


prohibits damage or destruction to the general habitat while 


the birds are on site; while the individuals are not present 


i.e. have migrated south for the winter.  This habitat is to 


be protected by ensuring that activities on the beach result 


in no permanent damage to the features and functions.  Were 


you aware that that advice had been given? 


A.  That sounds correct, yes. 


Q.  Okay.  Thank you.  And I take it Mr. Chen 


was polite and cooperative? 


A.  Oh yes, he was.  He – again, I think he was 


new to the Plovers as well so he was asking questions and we 


were trying to work with him and answer his questions. 


Q.  Okay.  And it wasn't an easy issue to 


manage, correct?   


A.  It's not, no. 


Q.  It can be quite tricky, correct? 


A.  It can be quite tricky in trying to find the 


balance between the needs of the town and the needs of the 


birds. 


MR. LISUS:  Okay, thank you, Ms. Dodge. 


A.  Thank you.   


THE COURT:  Any re-examination?   


MR. WILKIE:  (indiscernible). 


THE COURT:  Certainly. 
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A.  Yes, that was my view.  


Q.  Okay.  And you were then involved when the 


town requested a hearing to determine the scope of that order, 


correct? 


A.  Yes, I was.  


Q.  And you testified on behalf of the Ministry 


in defence of the stop work order, correct? 


A.  Yes.  Correct.  


Q.  And no decision has been issued by the 


government yet as to whether or not that stop work order was 


reasonable or not, correct?  


A.  Not that I'm aware of.  


Q.  But you are of the view that the stop work 


order was reasonable because if raking occurred before the 


Plovers returned, as we've discussed, that would be a 


violation of section 10 of the Endangered Species Act, right? 


A.  That is my view.  


Q.  Okay.  Now, you told me earlier that you did 


not go to the beach in April 2017 to view the work that had 


been done, nor did you go in September of 2017, correct? 


A.  Correct.  


Q.  But I presume, ma'am, that shortly after the 


work was completed in April 2017, you became aware of the fact 


that it had been completed.  


A.  I was aware of the fact that it had been 


completed.  


Q.  Okay.  You were told right after, right?  


A.  It was communicated to me that it had 


occurred.  


Q.  By?  


A.  I don't recall who communicated that to me.  


Q.  Could it have been Officer Mauthe?  
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A.  I don't believe it was Officer Mauthe.  


Q.  Okay.  Similarly.... 


A.  I believe it was either Jodi Benvenuti... 


Q.  Jodi.... 


A.  ...or another colleague.  I was not working 


at the time.  


Q.  And at that point in time, you considered 


that to have been a breach of the statute right, when you 


learned about – learned of it? 


A.  Yes.  


Q.  Okay.  And similarly, you learned of the 


work that was done in September of 2017 very shortly after it 


was done, right?  


A.  I can't recall the timeframe when I heard 


about that.  


Q.  Shortly after, days? 


A.  I can't say for certain...  


Q.  Okay.  


A.  ...it was days. 


Q.  Did – you did become aware that – of the 


work in September of 2017?  Can I take.... 


A.  When I became aware of the work? 


Q.  Yes.  


A.  Or when the work.... 


Q.  No.  When you became aware of it.  You don't 


have to give me the exact day. 


A.  In the – can I say in the early fall.  


Q.  Sure.  


A.  Because I don't recall specifically... 


Q.  Yeah.  That's.... 


A.  ...when I was provided that information.  


Q.  Early.... 
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believe.   


COURT CLERK:  Exhibit 4. 


EXHIBIT NUMBER 4:  ON VOIR DIRE - Email from Rick 


Maw to Suzanne Robinson dated November 10, 2017 - 


produced and marked.  


MR. LISUS:  Q.  And what you were going to do 


was prepare a document for Staff Sergeant Maw, correct? 


A.  Yes, that was the intention.  


Q.  And that is the document - we'll work 


through it in a little bit more detail - but that is the 


document that is completed on March 21, 2008 [sic] by you, 


correct?  It's at tab two of Exhibit 1. 


A.  Yes.  March 21st.  


Q.  Okay.  So this is – it's – this is the 


document that is dated March 21, 2018, correct? 


A.  Yes.  


Q.  You started working on this in or about 


November 2017, while you were on maternity leave? 


A.  Yes.  


Q.  And it is a memorandum to Rick Maw, Manager, 


Midhurst Enforcement Unit, right?  


A.  Yes.  


Q.  And you're preparing this memorandum for the 


purposes of enforcement, right? 


A.  Yes.  


Q.  And this memorandum went through multiple 


iterations, right?  


A.  It went through a few drafts.  


Q.  And it went through a few draft be – a few 


drafts because a number of people reviewed and commented on 


it, right?  


A.  A couple of people.  
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A.  Yes. 


Q.  Okay.  And we've already discussed the 


question of erosion and scientific evidence about the beach 


grade and profile.  But you – when you composed your report, 


you turned your mind to the question of the impact of discing 


beach vegetation on sand, right, and erosion, right?  You 


thought about that and wrote about it in your report? 


A.  I did. 


Q.  And on page 16, you said: loss of sand can 


result in lowering the profile or elevation of the beach and 


makes it wetter as the water table is closer to the surface.  


That's what your opinion was, right? 


A.  Yes. 


Q.  And you stand by that? 


A.  Yes. 


Q.  Okay.  And you also said this can result in 


changes to insect assemblages, plant species and plant 


species' abundance, which could make the habitat less suitable 


for Piping Plovers or reduce their success.  That's an 


accurate reflection of your opinion and you stand by it today, 


correct? 


A.  I do. 


Q.  There are, by the way, experts such as 


geomorphologists or civil engineers who can investigate the 


impact of surface activities on the water table of a beach, 


right? 


A.  Yes.  


Q.  They – that study could be done to determine 


if any activity on the beach did, in fact, have an impact on 


the water table, right?  There are people who could do that, 


fair? 


A.  There's people who could do that.  There 
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would be.... 


Q.  It hasn't been done, right? 


A.  Not to my knowledge. 


Q.  And in your report, you also discuss the 


impact of the beach maintenance on the features that Plovers 


use to shelter from predators or shelter from storms, right? 


A.  Yes. 


Q.  Okay.  And so I read your report, ma'am.  


You state on page 21: Removal of these features can also 


increase egg and bird mortality through predation and exposure 


to extreme weather.  And that is – was your opinion and it is 


today, correct, that it can increase egg and bird mortality, 


right? 


A.  Yes. 


MR. WILKIE:  May I just – I just want to know 


where we're on the.... 


MR. LISUS:  Page 21, second last paragraph.  


Your Worship, I don't have very much longer and 


I'm - so if this is a convenient time to break, 


I'd like to do that and then wrap up. 


THE COURT:  Let's do that.  Let's take our 


afternoon break, please.  If we can come back in 


20.... 


MR. WILKIE:  Sir? 


THE COURT:  Sorry. 


MR. WILKIE:  May I ask before we do, just 


because – is it likely that we're going to get 


to Ms. - or Dr. Cuthbert this afternoon then? 


MR. LISUS:  Yes. 


MR. WILKIE:  Okay.   


THE COURT:  Okay.  


COURT CLERK:  Order.  All rise.  This court will 
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than a managed beach, right?  


A.  In general, yes.  


Q.  Because there is none or a lot less human 


activity, correct?  


A.  There are – there's a fair amount of human 


activity on some of the unmanaged beaches.  


Q.  Not like Sauble Beach though, right? 


A.  Not as intense.  That's correct.  


Q.  They don't get 150,000 people on a Canada 


Day weekend. 


A.  That's correct.  They don't.  


Q.  Okay.  Because human recreation is 


disruptive to the Plover, right?  


A.  Correct.  


Q.  And by human recreation, we include 


sunbathing? 


A.  Yes.  Correct.  


Q.  Fishing? 


A.  Correct.  


Q.  Kite flying? 


A.  Correct.  


Q.  Walking on the beach? 


A.  Correct.  


Q.  Children playing on the beach? 


A.  Correct.  


Q.  Children or adults running along or walking 


along the shoreline?  


A.  Correct.  


Q.  All of these are disruptive to the Piping 


Plover.  


A.  In – at different levels and depending on 


how well the Plover portion of the beach is managed.  


146



rpurewal

Highlight







 68. 


 R. v. Town of South Bruce Peninsula  


 Francesca Cuthbert - Cr-ex. 
 


 


5 


10 


15 


20 


25 


30 


Q.  All of those activities are disruptive to 


the Plover, is that fair?  


A.  Yes, if uncontrolled.   


Q.  And when you say left uncontrolled, what you 


mean is that you don't want people going into the enclosures, 


correct? 


A.  Into the closed area, yes.  


Q.  Right.  But apart from going into the 


enclosures, people – all of those activities that I have 


talked about, not in the enclosures, are disruptive to 


Plovers, right?  


A.  Yes.  If... 


Q.  Okay.  


A.  ...Plovers are close to them or they're 


close to Plovers.  


Q.  Right.  


A.  Correct.  


Q.  And because they're disruptive to the 


Plovers, they impair the long-term recovery insofar as you are 


concerned, right?  


A.  Yes, they can.  


Q.  All right.  And generally, human recreation 


on beaches is disruptive to the Plovers, correct? 


A.  That's correct.  


Q.  And it would be ideal to have less human 


recreation on beaches that are the habitat of Plovers, 


correct?  


A.  Correct.  


Q.  But you do acknowledge, ma'am, that the – a 


balance has to be struck between the town's management of a 


heavily recreated beach and recovery of Plovers, correct?  


A.  I agree that a balance is possible and that 
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that is a – that's important for Plovers if they're going to 


continue nesting and be successful.   


Q.  So can – we can agree that an unmanaged 


beach is ideal for the Piping Plover, right?  That's the ideal 


is an unmanaged beach by public authorities?  


A.  Yes, I will agree.  


Q.  Okay.  And just in terms of the way in which 


management of a beach – because what we're talking here about 


is the active management of a – of the beach, correct?  


A.  And by active management, we're talking 


about the physical changes brought into a beach.  There's 


different ways of managing a beach.  


Q.  Well, the presence of a washroom on the 


beach disrupts the Piping Plover, correct? 


A.  If there's a lot of human traffic in and out 


and around where Plovers are nesting, yes, that disrupts.  


Q.  And usually there is a lot of human traffic 


in and out of a public washroom on a heavily recreated beach, 


right? 


A.  Right.  


Q.  So it's disruptive to the Plovers. 


A.  And it depends where the nest is located.  


If it's at the far end of the beach, they're not going to be 


disrupted.  


Q.  And I think I read your evidence from the 


prior proceedings, Professor, and I'll take you to it if 


necessary, to say that the heavily recreated south end of the 


Sauble Beach... 


A.  Mm-hmm.  


Q.  ...you didn't consider to be Plover habitat, 


is that fair?  


A.  Currently, it does not have the features 
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that Plovers like to use.  


Q.  Because it's heavily recreated.  


A.  Exactly.  


Q.  There's volleyball courts, there's 


washrooms.  There's swing sets.  There's play stations, 


correct? 


A.  I agree.  Yes.  


Q.  Okay.  And that was true as you understood 


it in 2017.  Those structures and features were always there, 


correct? 


A.  Right.  Correct.   


Q.  And it also has commercial establishments 


and houses with people coming and going over across the 


street, over the dunes and foredunes and down to the water, 


right? 


A.  Correct.  


Q.  And also the existence of recreational and 


exercise equipment on the beach disrupts? 


A.  Correct.  If they're nesting there or want 


to nest there, that's right.  


Q.  If they're not nesting, then it's not an 


issue, right? 


A.  Right.  


Q.  Right? 


A.  Correct.   


Q.  Okay.  


A.  Yeah.  


Q.  And you and I spoke about the problems with 


the drainage ditches and the need for the towns to manage 


them, right? 


A.  Correct.  


Q.  And the same is true, ma'am, about swales on 
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the beach which can collect water.  The water can become 


contaminated and that can be a health hazard that needs to be 


addressed by the town, correct? 


A.  Correct.  


Q.  And they can also be a safety hazard to 


children, but people generally in terms of a drowning hazard, 


correct?  


A.  Swales are usually pretty – not very deep.  


Q.  A small – a toddler can drown in a few 


inches of water... 


A.  Yeah.  


Q.  ...can it not? 


A.  Yes.  


Q.  Okay.  That's a safety hazard, can we agree? 


A.  I agree.  


Q.  And in addition to these features of the 


beach, we can agree that some of the recreated beaches where 


Plovers – is there a term for habitate?  Is that a term? 


A.  Occupy.  


Q.  Occupy.  Occupy during the season are very 


important economic assets to the communities that they are in?  


A.  That is correct.  


Q.  And that is true of Sauble Beach, you 


understand?  


A.  That is correct.  


Q.  And all of these factors that we've – that 


we've discussed being a heavily recreated beach that's an 


important economic asset, make the balance to be struck 


between encouraging recovery and active responsible management 


a difficult one at times, correct? 


A.  It's a very big challenge, I agree.  


Q.  Okay.  And sometimes, steps are taken in 
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A.  Yes.  


Q.  ...they will.... 


A.  It's Fish and Wildlife Service.  


Q.  Okay.  And there are a number of beaches in 


the United States where Piping Plovers breed and nest in the 


summer months, where mechanical beach raking is allowed.  


A.  That is correct.  


Q.  And it is allowed more extensively in terms 


of more times during the season than occurs on Sauble Beach, 


correct? 


A.  That is correct.  


Q.  Okay.  And that's not a practice you agree 


with, correct? 


A.  That's correct.  


Q.  And the reason you don't agree with that is 


because you think it reduces or impairs the recovery of the 


Piping Plover, correct? 


A.  That is – that is correct.  


Q.  But in terms of the United States Fish and 


Wildlife Service, the federal agency and compliance with the 


Endangered Species Act, that kind of raking is permitted, 


correct?   


A.  I guess you'd call that permitted because 


they have not stopped it.  


Q.  Okay.  


A.  But if there is... 


Q.  I mean allowed.  


A.  ...a death, that's when they step in.   


Q.  You mean if they... 


A.  But take.... 


Q.  ...run over a bird with a.... 


A.  If there's – if there's a take – if they can 
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relate it to a problem.  


Q.  If they run over a bird with the equipment.  


A.  Exactly.  


Q.  Right.  And although this raking throughout 


the season on these beaches - and this includes Great Lakes 


beaches, correct? 


A.  Correct.  


Q.  To your view that's not ideal.  But as – and 


you don't agree with it, but it is a – it is permissible in 


the United States under the statute in the Fish and Wildlife 


Service, correct?  


A.  Correct.  


Q.  Okay.  Now.... 


A.  But I have to say that Fish and Wildlife 


Service attempts to work with these beaches and beach 


managers.  And they are responsive to setting date boundaries 


and other terms to the – to the beach management.  


Q.  They still rake the beach more extensively 


than was raked here and you don't agree with it, fair?   


A.  Correct.  


Q.  Okay.  So there is a body of practice out 


there that is in fact more intensively disruptive to the 


habitat of the Piping Plover than what we have been discussing 


here, correct? 


A.  Correct.  


Q.  That is allowed by the U.S. Fish and 


Wildlife Service, which administers, as we have discussed, the 


Endangered Species Act, right? 


A.  Correct.  


Q.  All right.  And you would like to see those 


practices in the Great Lakes jurisdictions changed, right?  


A.  Correct.  
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Q.  Because you think changing them would be 


better for the bird and move closer to the ideal, right? 


A.  Correct.  


Q.  Okay.  And I – as I understand your evidence 


and your reports, one of the ways that you believe, ma'am, 


that the Piping Plover habitat can be damaged is simply 


encouraging increased human visitation to the beach, right? 


A.  Correct.  


Q.  Okay.  So simply by encouraging increased 


human visitation to the beach, you believe that that damages 


Piping Plover habitat, right? 


A.  That – if especially if it is to the entire 


beach and not... 


Q.  Right.  


A.  ...focused in particular areas.  


Q.  Okay.  Now, we've heard a fair bit about the 


dynamic – the dynamic nature of Sauble Beach, okay.  


A.  Correct.  


Q.  And do you agree that Sauble Beach is a – is 


very dynamic?  


A.  You're speaking ecologically dynamic.  


Q.  I'm – well, that's a good question.  I'm 


speaking about the manner in which wave, wind, water and storm 


activity... 


A.  Correct.  


Q.  ...interact with and have an impact on the 


geography and topography of the beach.  


A.  Correct.  


Q.  It's very dynamic, right? 


A.  Dynamic, yes.   


Q.  And similarly, we've heard a fair bit about 


the wrack line, right? 
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Q.  And so, as you said, you aren't able to tell 


this Court that there was any impact on the life processes of 


the birds on Sauble Beach as a result of the work done in 


2017, right? 


A.  What I can say is based on other studies.  


Q.  What you can say is they may have – there 


was the potential or there may have been.  You can't say that 


there was, correct? 


A.  I cannot say a hundred percent say that 


there was an impact.  


Q.  Pardon? 


A.  I cannot say 100 percent that there was an 


impact.  


Q.  You can't say there was an impact at all, 


ma'am.  In your report - I'll take you to the language - you 


say I can't say there was an impact.  That would need a 


careful study.  That's an accurate.... 


A.  That's right.  


Q.  Right.  So you can't say... 


A.  Correct.  


Q.  ...there was an impact.  There would have to 


be a very careful study.  


A.  Yes.  


Q.  Right? 


A.  Correct.  


Q.  Okay.  And you talk about the modification 


of the sand or the beach surface in the spring and fall of 


2017.  And your report, as I read it, says that this action 


may have made nests more vulnerable to storm washout and major 


flood events, correct? 


A.  Correct.  


Q.  And you – are you aware, ma'am, that 2017 at 
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A.  Correct.  


Q.  Now, you talked, I think, about hummocks, 


these little depressions in the sand? 


A.  There – a hummock is... 


Q.  A.... 


A.  ...is a - like a – an elevated lump.  


Q.  Got it.  Now those come and go as a result 


of wind and wave action, correct? 


A.  Yes. 


Q.  You understand that this beach has had a 


problem with willows?  


A.  Yes.  


Q.  And as you.... 


A.  To the north, yes.  


Q.  And as you understand it, as you explained 


to us, heavy vegetation is not good for willows.  It's not a 


willow habitat?  Excuse me - not a Plover habitat.  


A.  For Plovers.  Right. 


Q.  It is a willow habitat. 


A.  Yes.  


Q.  It's not a Plover habitat.  


A.  Right.  Correct.  


Q.  Okay.  So where there's heavy willows, 


that's not Plover habitat, correct? 


A.  Yes, where the willows are very dense.  


Q.  Right.  And you and I discussed some of 


these beaches in the United States that you told me about last 


fall where there was much more regular raking that occurs at 


Sauble Beach, correct? 


A.  Correct.  


Q.  One of those beaches is the Muskegon, M-U-S-


K-E-G-O-N State Park in – on Lake Michigan, is that right? 
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A.  Correct.  


Q.  And another is the Ludington State Park 


Beach? 


A.  Correct.  


Q.  On Lake Michigan? 


A.  Correct.  


Q.  And another is the City of Manistee, M-A-N-


I-S-T-E-E Beach? 


A.  Correct.  


Q.  These are all Great Lake beaches like Sauble 


Beach, correct?  They all.... 


A.  Not as intensively used.  


Q.  Not as intensively used.  


A.  But – right.  But... 


Q.  Got it.  So they're not.... 


A.  ...but many people.  


Q.  Pardon? 


A.  But they are very active recreational 


beaches, so many people come, but it's not as intense.  


Q.  Not as intense, but raked more, right?  


A.  You know, I can't tell you the exact 


schedule, but based on what I know they are – they are raked – 


I'm trying to think of the exact term - they do rake and they 


do bring on plows.  


Q.  They do bring on? 


A.  They use plows.  


Q.  Plows, right.  


A.  Yes.  


Q.  And that'll disturb the substrate as you 


say? 


A.  Yes.  


Q.  And it'll disturb the wrack line as you say? 
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A.  Correct.  


Q.  Right.  And so really is it – it's fair to 


say I think, ma'am, that from your perspective, you would like 


to see all of these managed beaches do better in their 


approach to accommodating the use and enjoyment of the beach 


between humans and birds, right? 


A.  Correct.  


Q.  You would like to see these three beaches in 


the United States do better.  And you also would like to see 


less management, less active management than what you've seen 


on Sauble Beach, fair? 


A.  Correct.  


Q.  Okay.  And that is sort of taking into 


account the fact that human activity and Plover activity are 


inherently in conflict, right?  With respect to the – with 


respect to the beach during nesting and breeding season.  


A.  Although I think there are strategies to... 


Q.  Right. 


A.  ...reduce that conflict.  


Q.  Okay.  And one of the strategies you told me 


about is quarantining off certain sections of the beach, 


right?  


A.  Right.  And habitat restoration, managing 


people, changing the schedule for the actual beach management.  


Q.  And that's something that you're advocating 


for in the United States, right? 


A.  Yes.  


Q.  Okay.  I just want to ask you a couple 


questions about some of the photographs my friend took you to 


this morning, Exhibit 33.  Are you with me? 


A.  Yes.  


Q.  Okay.  Photograph C, now just if I 
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25 


30 


habitat affects a number of aspects of Plover biology.  It 


goes on a little bit.  When you said impact uncertain, is this 


– is this the part that you were talking about or was there


another part in your report that you were talking about? 


A. I mean these are the impacts that would be


measured.  


Q. Okay.  And are those impacts on habitat? 


A. Of – well, the impact could be on the


habitat but the way that you would measure it and the impact 


on the birds is through reduced survival, reduced weight loss, 


and by reduced weight and by increased predation.  Those are 


the variables that you would measure to then come back and say 


birds in this habitat type are different or are the same as 


those in – under these habitat conditions.  So that's what you 


would relate to habitat.  And when I talked about in general, 


you know, the birds that are – that nest, say in areas with 


less vegetation, do not have as high survival as where there's 


more vegetation.  


Q. Okay.  And you were asked two questions... 


A. Mm-hmm.


Q.  ...when forming those opinions.  The first 


being did the work done damage habitat and the second 


question.... 


MR. LISUS:  Your Worship, I think we're beyond 


reply at this – excuse me – beyond redirect at 


this point.  


MS. RITCHIE:  I think I'm just trying to clarify 


her comment on impact uncertain.  


MR. LISUS:  Well.... 


MS. RITCHIE:  And if my friend thinks it's been 


clarified.... 


MR. LISUS:  I think it has been manifestly 
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Executive Summary:


úr Ontario, the Piping Plover is considered Endangered under the provincial Endangered Species Act,2007 (ESA)


and the federal Species at Risk Act (SARA). Piping Plovers disappeared from shorelines across Ontario, with the


last one being observ ed in 1977 . In 2007 , a pair of Piping Plovers successfully nested on Sauble beach, after a 30


year absence in the Great Lakes region of Ontario (Environment Canada,2}l3)


2017 was the 1lth year thatthe endangered shorebird, Piping Plover (Charadrius melodus circumcinctus)
successfully nested on the shores of Sauble Beach, Ontario. Over the course of the season there were some


predation events that occurred, however 7 chicks fledged from two separate breeding pairs.


Piping Plover surveys began by the end of April by the Volunteer Coordinator and Volunteers, and they began


mid-May by the Plover Technician. A total of 13 Piping Plover adults were found along the shoreline of Sauble


Beach inthe 2017 season.


There were a total of 5 nests in the 2017 season. A separate pair initiated each nest, and there were no re-nests. In
total there were 17 eggs, 12 of which hatched. This season is considered a successful season as 7 chicks survived
to fledgling stage.


In20I7, the annual success rate (mean number of chicks fledged per pair, per year) is 1.4. There were 5 chick
mortalities in20l7, which is above average for Sauble Beach. Since the return of the plovers in 2007 there has


been an ayerage of2.8 chicks that are predated annually.


There were atotal of 5 eggs that did not hatch this season. 4 eggs were predated early in the season by an


unknown predator over the course of a night. The 5th eggthat did not hatch was laid in a separate nest that was


abandoned for unknown reasons.


InL20I7 there were several outreach activities by the Stewardship Grey-Bruce (SGB) Piping Plover Committee
and the Volunteer Coordinator. The wide array of Beach Talks hosted at Huron Feathers in Sauble Beach


appealed to many individuals within the community. Topics of these Beach talks ranged from Piping Plovers to
Great Lakes Fisheries.


This season was successful in learning more about Piping Plover Habitat use as well as their range. Predator


deterrent trials continued this year, and knowledge was gained in regards to the predator deterrent trials as well.
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lntroduction
The 2017 Piping Plover breeding season along the Lake Huron shoreline was considered successful. There weÍe a
total of 5 nests this season at Sauble Beach, 3 of which hatched. Seven chicks fledged from Sauble Beach this
year, which was the highest number of fledglings from Sauble Beach since 2009 when 7 chicks fledged. Water
levels were high in Lake Huron this year, resulting in some nests being pushed further back into the dunes, which
could have added to some of the success this year at Sauble Beach.


The Piping Plover is a small migratory shorebird that weighs approximately 43-639 as an adult. In breeding
plumage, the shorebird has a sand colored back and head with black markings (a black ring around the neck and a


black eyebrow band) and a white underbelly. They have orange legs as well as a stout orunge bill with a black tip
(Environme nt Canada, 20 I 3)


Piping Plovers arrive on their breeding grounds in late April to early May, when males will establish a territory
and attract a mate (Gratto-Trevor, et a1., 2012). The males will create scrapes in the substrate (typically sand or
gravel) which the female will then choose from. Once the female finds a suitable scrape, eggs are laid. There are


typically 4 eggs in a clutch (Gratto-Trevor, et al., 2012).1 egg is laid every other day until there are 4 eggs. The
eggs are then incubated for approximately 28 days until they hatch.


The young are precocial, meaning that they can walk around and feed themselves a few hours after hatching
(Gratto-Trevor, et al., 2012). They do not depend on their parents to feed them, however their parents do protect
them from predators by using alarm calls, and flying defenses.
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Background


National Population and Distribution
The Piping Plover breeds in Canada and the United States, with two subspecies being recognized (Environment
Canada,2013) The two subspecies include Charadrius melodus melodus, and Charadrius melodus circumcinctus
(Miller, M.P., et a1.,2010) Charadrius melodus melodus breed along the Atlantic coast whereas Charadrius
melodus circumcinctzs breed in the interior of the continent on inland lakes (Miller, M.P., et a1.,2010)


ln Canada C. m. circumcinctus breeds in the provinces of Alberta, Saskatchewan, Manitoba and Ontario
(EnvironmentCanada,20l3) This subspecies is divided into two populations within Canada, the Prairie
Population and the Great Lakes Population.


Piping Plovers overwinter along the southem Atlantic coast of the United States. The birds migrate to the Gulf of
Mexico in the US and Mexico, and south to Cuba, the Bahamas, and the Caribbean (see Figure l) (Government of
Canada,2013). Typically, Charadrius melodus circumcinctzs overwinters along the Gulf of Mexico, while
Charadrius melodus melodus winter along the southern Atlantic coast and the Caribbean, especially the Bahamas


(Government of Canada, 2013).


l? ¡Y \¡t
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!
t
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Piping Plover
Breeding
Wintering


\


I


Figure I : distribution map for both subspecies of Piping Plovers in their breeding and wintering grounds. Photo from
the Government of Canada,2013.
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Ontario Population and Distribution
In Ontario there are two populations of Piping Plovers, the Prairie Population and the Great Lakes population. The


only location in Ontario where the Prairie population has been known to breed is at L of the Woods in


Sauble Beach. Since then, Piping Plovers have nested yearly at different locations along Lake Huron and Lake
Ontario Shorelines, including Sauble Beach, Wasaga Beach, Darlington Provincial P , Presqu'ile Provincial
Park, North Beach Provincial Park, Oliphant Beach, and Port Elgin Beach (figure2).


Þo*to Piping Plover Dietribution, ontario
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rì¡
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a Ontar¡o Br€ôdhg LocEl¡ons


l¡¡ h.dø 8y:H Ee.ú
Û[tuEc: Á4ú1r.Ðt7
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Figure2: Distribution Map for Breeding Piping Plovers in Ontario.
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2OL7 Piping Plover Summary


Table 1 : Nesting and transient birds from Sauble Beach 2011 . This table displays the birds in the order that they arrived


Sex Band combination Origin Date first
observed


Date Last
observed


Comments


Nestine birds
Male
(M1)


Of,OB:X,L 20r2
Ludington
State Park


l|l4ay 3,2017 Júy 28,2017


Female
(F1)


X,Y/O:O,Y (025) 2014Wasaga
Beach


}l{ay 3,2017 July 15,2017


Male
(M2)


X,B/O:O,B (021) 2014 Sauble
Beach


I|lIay 4,2017 July 15,2017


Female
(F2)


O,O/Y:X,- (green dot) 2015 Sleeping
Bear


ll|lÍay 4,2017 July 15,2017 2016 Sauble
Beach nest


Male
lM3)


No bands Unknown }l4ay 7,2017 Jnly 4,2017


Female
G3)


X,B/O/B:O,- Vermillion or
Sauble Beach


I|i4.ay 4,2017 Júy 7,2017 No foot on right
lee


Male
lM5)


X,Y/O/Y:O,Y (072) 2015 Wasaga
Beach


Ìll4ay 17,2017 June 10,2017


Female
ß4)


X,B:-,OB (173) 2016Wasaga
Beach


Ì|l4ay 17,2017 July 15


Female
lF6)


X,B:-,O 2015 Wasaga
Beach


Jwrc 5,2017 J:ur:.'e9,2017 Female


Transient Birds
Female
(Fs)


X(611501),-:O,Y (019) 2015 Wasaga
Beach


I|lfay 20,2017 May 20,2017


Male
(M6)


X,B:-,OO/B (095) 2016Wasaga
Beach


Ill4ay 28,2017 June 8,2017


Male
(M4)


X(Baxter,4.,
2000),Y(062):O,O/Y


2015 Wasaga
Beach


May 11,2017 May 1I,2017


Male
(M7)


O,b:X,b/O 2016 North
Manitou Island


Júy 4,2017 Jnly 15,2017
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Nesting Results


Table2: Nest ID and location of the2017 nests at Sauble Beach


Year Nest ID Nest Location tr'ledelinss
20t7 Nest 1 (N1) l7 T 477762 4945333 4
20t7 Nest 2 (N2) t7 T 478478 4942265 0
20t7 Nest 3 lN3) 17 T 478508 4942952 J
2017 Nest 4 (N4) 17 T 478374 4944228 0
2017 Nest 5 (N5) t7 T 478473 494227s 0


In20l7 there were atotal of 13 adults on the beach, arriving beginning in May (Table 1). There were a total of 5
breeding pairs, 5 nests, 17 eggs, 12 chicks and 7 fledglings. Nest 1 was successful this season in fledging 4 chicks.
Nest 2 had four chicks hatch that were all predated. Nest 3 was successful in fledging 3 chicks, while one was
predated by a gull. Nest 4 had all of its eggs predated by an unknown predator and Nest 5 only had a single egg,


and the male was unl,mown. This nest was abandoned by the female that laid the egg. Table 2 has a list of the
locations for each nest while figure 3 shows a map of the nest locations at Sauble Beach in20l7.
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Nest 1


Figure 4: Nest I location on Sauble Beach, showing the different habitat areas on the beach in20l7 along with the high water
line (purple).
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Male 2 and Female 2 had one successful nesting attempt inrhe 2017 season. A total of 4 eggs hatched between


Jrume 16117,2017 (Table 4). This nest was located at the north end of the beach near the mouth of the river (figure


4). This area of the beach was not very busy, in comparison to the main beach; however there were multþle
occasions when cottagers would bring their dogs to the beach near this nest. For the first 2 weeks after this nest


hatched the chicks would spend much of their time in the vegetation within the exclosure, sometimes moving


south along the shore. They moved south along the beach towards 8th street, and by the time they reached 28 days


they could be located on the beach in front of 3'd Street North, approximately 5 lcn from their nest's location. The


location of Nest I provided ideal habitat for the birds, with lots of cover (i.e vegetation and driftwood), as well as


optimal foraging locations. The male and the female from this nest were both last observed on July 15,2017 (table


3). All 4 chicks from this nest successfully fledged on July 15th, and had left the beach by August 5th.


Table 3: information regarding the pair from Nest I .


Table 4: Information regarding Nest 1 on Sauble Beachin20l7


Band combination X,B/O:O,B (021) O,O/Y:X,- (green dot)


Oriein Sauble Beach20I4 Lower Peninsula, Michigan 2015


Date first seen I|l4av 4.2017 lNday 4,2017
Date last seen Júv 15.2017 Jtu,lv 15,2017


Nest 3 at Sauble Beach2016,
abandoned after mate was
predated.
Renest in20l6 at Sauble
abandoned after male believed to
be predated.


aHistory


a


Date Nest Found ll!4av 14,2017
Number of Eggs 4


Number of days incubated 27 days


Date hatched June l6-17
Date banded Jvrc29,2017
Number of chicks banded 4


Brood combination X,L:O,LlOlL
X,L:O,LIOIL (yellow dot,I23) - July 23,2017
X,L:O,LIOIL (green dot, 203) - July 28,2017
X,L:O,LIOIL (blue dot,125) - August 5,2017
X,L:O,LIOIL (red dot, 137) - August 5,20t7


Date chicks last observed


Number of chicks fledeed 4


Notes


Nest 1 Sauble Beach2017
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Nest 2


Figure 5: Nest 2 and 5 location on Sauble Beach in 2017 . The map shows the different habitat areas as well as the high water
line (purple).
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Male 3 and Female 3 had one nest attempt in the 2017 season. All four eggs hatched on June 2l , 2017 (Table 6).


This nest was located at the south end of the municipal beach, on the volleyball court (figure 5). The south end of
the beach was the busiest area of the beach with very little vegetation or cover for the chicks once they hatched.


The Plover Technician placed some driftwood and chick huts inside the perimeter fence to provide some cover for
the chicks once they hatched. During the brooding period, the adults from nest 2 were observed using fooþrints
going through the fenced off area to brood chicks. All four chicks from this nest were predated. Three chicks were


predated the weekend of June 24th, andthe fourth chick was predated around June 30ú. It was suspected that the


chicks were predated by gulls or crorils; however the predation events were unobserved by the volunteers and the


plover technician. The female from this nest was last observed on July 7th20I7, and the male was last observed on


Júy 4,2017 (table 5).


Table 5: Information regarding the pair from Nest 2.


Table 6: Information regarding Nest 2 on Sauble Beachin20I7


Band combination No bands X,B/O/B:O,-
Oriein Unknown Vermillion or Sauble Beach


Date first seen N4av 7.2017 };l:av 4,2017
Date last seen July 4,2017 Júy 7,2017


Missing right foot, band
combination is assuming no
bands are missing on right leg.


aHistory


Date Nest Found ll;l:av 17,2017
Number of Eggs 4


Number of days incubated 29


Date hatched Jwrc21,2017
Date banded Jvne 29,2017
Number of chicks banded 1


Brood combination X,B/O/B:O,B
Date chicks last observed June 30,2017
Number of chicks fledsed 0


o Lastchickpredatedon June 30,2017.
o This nest location provided little cover for the chicks to hide in


Notes


Nest 2 Sauble Beach2017
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Nest 3


Figure 6: Nest 3 location on Sauble Beach in 2017 . The map shows the different habitat areas, as well as the high water line
(purple).
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Male 1 and Female t had one successful nesting attempt inthe 2017 season. A total of 4 eggs were hatched on


Jrane 22,2017 (Table 8). This nest was located far back in the dunes, a distance of approximately 65 m from the


water's edge (figure 6). 1 chick from this brood was predated on June 28by a gull. This predation event was


observed by one of the Plover Lover Volunteers. For the first few weeks after the chicks hatched they would
remain in the vegetation in the dunes and foredunes and would wely forage at the shoreline. Four weeks after
hatching, these chicks remained close to the perimeter, sometimes still going back into it. They would forage


around the drainage ditch in front of 3'd Street North, along with the four chicks from Nest 1. The male from this
nest was very protective of the chicks, as he would chase off the Nest 1 chicks, sanderlings and Semipalmated


Plovers if they were foraging near his chicks. The female from this nest was last observed July 15,2017.The
male from this nest remained on the beach until July 28,2017 (Table 7), andthe chicks left the beach for the


season by August 6th. (Table 8).


Table 7: information regarding the pair from nest 3.


Table 8: information regarding nest 3 on Sauble Beachin20l7


Band combination Of.OB:X.L X,Y/O:O,Y (025)


Oriein Ludington State Park, 2012 Wasasa Beach2014
Date first seen l|l/.ay 3,2017 Ill4ay 3,2017
Date last seen Julv 28,2017 Júy 15,2017


Had the same mate in 2015
and2016, however she was
predated in20I6.
Has previously nested at
Sauble beach in 2014, 2015
&2016


o 2015 Toronto Island as a single
o Nested on Sauble Beach in


private land in 2015


aHistory


a


Date Nest Found I|ldav 20.2017
Number of Esss 4


Number of days incubated 27


Date hatched Jwrc22,2017
Date banded Jwrc29,2017
Number of chicks banded 3


Brood combination X,B:O,O/B
X,B:O,O/B (yellow dot, 119) -August 6,2017
X,B:O,OiB (green dot, 136) - July 25,2017
X.B:O.O/B (red dot. l2l)' - Jttlv 25.2017


Date chicks last observed


Number of chicks fledeed 3


A volunteer saw one chick get predated by a Ring-billed Gull on
Jwrc28,2017


Notes a
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Nest 4


Figure 7: Map of Nest 4 on Sauble Beach in 2017 . The map shows the different habitat areas, as well as the high water line in
2017 þurple).
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Male 5 and female 4 had one unsuccessful nesting attempt. This nest was located midbeach near the 8th street


access point (figure 7). The eggs from this nest were predated on June 819,2017 (table 10). There were small
tracks and egg fragments outside of the exclosure, however the predator was unknown, as the track were difficult
to distinguish. There were no tracks inside the exclosure, as the sand was too compacted for anything to be left
behind by a small animal. It would have been beneficial to have a trail camera on nest 4, as flaws with the


exclosure design could have been recorded. The adults from this nest were located near the drainage ditch to the


north of the perimeter on June 9,2017. They did not re-nest. The same day that the eggs were predated, there


were fooþrints going up to the chick huts inside the perimeter and the huts were overlurned by people. Although


there were human footprints inside the perimeter, it was not suspected that the people took the eggs as there was


no damage to the full exclosure. The male from this nest was last observed on June 10,2017 and the female was


last observed on July 15,2017 (table 9).


Table 9: information regarding the pair from Nest 4.


Table 10: information regarding Nest 4 on Sauble Beachin20lT


Band combination X,Y/O/Y:O,Y (072) X,B:-,OB (173)


Oriein Wasasa Beach 2015 Wasaga Beach20l6
Date first seen Mav 17.2017 j|llav 17,2017
Date last seen June 10,2017 July 15,2017
History


FemaleMale


Date Nest Found i|úav 28.2017
Number of Eggs 4


Number of days incubated N/A
Date hatched N/A
Date banded N/A
Number of chicks banded N/A
Brood combination N/A
Date chicks last observed N/A
Number of chicks fledeed N/A
Notes Esss were predated on June 8/9.a


Nest 4 Sauble Beach2077


L9
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Nest 5
Please refer to Figure 5 to see a map of this nest site.


Female 6 and anunknown male had one unsuccessful nesting attempt. The female from this nest was observed


inside the perimeter fence for nest 2 by both the plover technician and a volunteer. The adults from Nest 2 were
incubating at the time, and would chase this female away. One of the volunteers saw this female lay an egg on
June 13, 2017 approximately 10 meters away from nest 2 (table 12). After the first egg was laid, the female was
not seen again, andno more eggs were laid. This egg was collected June 26th and given to Canadian Wildlife
Service (CWS) to be sent away and analyzed for contamination. The female from this nest was last observed on
June 13, 2017 (tablell).


Table 1 l: information regarding the pair from Nest 5.


Table 12: information regarding Nest 5 on Sauble Beachin20l7


Band combination Unknown X.B:-.O (115)


Oriein Unknown Wasaea Beach 2015
Date first seen Unlcrown Jwte 5,2017
Date last seen Unknown June 13,2017
History


Male Female


Date Nest Found Jwrc 13.2017
Number of Eggs 1


Number of days incubated N/A
Date hatched N/A
Date banded N/A
Number of chicks banded N/A
Brood combination N/A
Date chicks last observed N/A
Number of chicks fledeed N/A


One egg was found inside the perimeter of Nest 2. One of the
volunteers saw this female lay the egg, however no more eggs
were laid, and the female or male never returned.


Notes a


Nest 5 Sauble Beach2017
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From: Maw, Rick (MNRF)
To: "Suzanne"
Subject: FW: Email for Suzanne
Date: November-10-17 5:49:00 PM
Attachments: image001.png


image002.png
Piping Plover ESA Case 2017 (spring work summary).docx


 


From: Maw, Rick (MNRF) 
Sent: November-10-17 4:58 PM
To: Maw, Rick (MNRF)
Subject: Email for Suzanne
 
Suzanne
 
Here is a document that Kyle put together that thought I would send to you now. I am away the week of Nov 13, returning the


20th. Kyle also has a bunch of photos for the spring and fall work, but I will have to get you a thumb drive for that when I return.
 
So what I think I need from you is the following:


·        A description of what habitat Piping Plovers need and the important elements of that habitat.
·        An opinion on whether the work that they did in the spring damaged Plover habitat.
·        How the habitat was damaged.
·        How the Plovers would have been impacted by that work.


 
Let me know if you have any questions. And thank you for looking at this!
 
Thanks
 


Rick
 
S/Sgt. Rick Maw
Manager – Midhurst Enforcement Unit
Ministry of Natural Resources and Forestry
705-725-7514'
705 790-7994È
rick.maw@ontario.ca
website: http://ontario.ca/conservationofficer
 
MNRF Peer Support Team Member | 1-888-311-9770 - 24/7 Peer Support Phone Line | Personal & Confidential
Peer Support – Helping Peers in Crisis
 
REPORT NATURAL RESOURCES VIOLATIONS
1-877-TIPS-MNR (847-7667)


It's OK to print this email.
Paper comes from a biodegradable, recyclable, renewable resource - trees.
Making forest products from sustainably managed forests results in jobs for thousands of people, clean air, clean water, wildlife habitat and carbon storage.
 
cid:image001.png@01CE92CE.11B02D80
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Piping Plover ESA Case 2017


Spring Work: 


· Contractor began work on April 4th, 2017 and all work was completed and done by approximately the 11th, 12th or 13th of April 2017. They were under the impression they had until April 15th, 2017 to complete the work that wasn’t completed in the fall of 2016. This work included the removal of snow fence and willow roots.


· A tractor and wagon was used to remove any dangerous debris such as docks; rope or anything pointed and or sticking upward completely off the beach. 


· Anything that was large enough to move with the tractor and didn’t pose a risk to the public was picked up, moved and placed on the dunes. 


· The snow fence was also removed using the tractor and wagon. This was to be done because of the public safety concerns it caused. They were provided advice on the least invasive way to complete this task.


· The entire beach was then disc’d using an 18” farm style disc (pictures below). They essentially disc’d from the fore dunes (40 feet back from the dunes, according to the contractor) to the strand line. Any small debris that couldn’t be picked up by the tractor and was left on the beach was disc’d over.


· Work on the drainage seeps/ditches was also completed using graders. They straightened the ditches and leveled the immediate area around them. I understand they were also given advice on how to complete this work.


Our main concern is around the disc’ing of the beach and the small debris that was disc’d over/in. We are also concerned about the larger debris that was removed from the beach and placed on the dunes.





 


This image was actually captured in the fall of this year but I expect it is the same set up that they used in the spring. In any case, that is a disc similar to the one described to me by the contractor that would have been used to disc the beach.


What a disc does: A disc harrow is a farm implement that is used to till the soil where crops are to be planted. It is also used to chop up unwanted weeds or crop remainders. ... The concavity of the discs as well as their offset angle causes them to loosen and lift the soil that they cut.
































Pictures of work completed (all pictures taken on April 28th, 2017):








North End of beach





North end of beach














North End- Sauble Falls Rd. Entrance





Playground equipment area

















Area around volleyball courts





Looking South from the North end of the beach

















These two pictures depict what much of the beach looked like after the disc’ing. 
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From: Benvenuti, Jodi (MNRF)
To: Maw, Rick (MNRF)
Subject: FW: Plover doc Track Changes
Date: June-21-18 9:49:33 AM
Attachments: Review of Beach Management Activities in Piping Plover Habitat at Sauble Beach.docx


Hi Rick,


Here is my correspondence for Brian.


Jodi Benvenuti
Management Biologist
Ministry of Natural Resources and Forestry
Midhurst District
Phone: (705) 725-7513


From: Benvenuti, Jodi (MNRF) 
Sent: January-15-18 3:15 PM
To: suzannerobinson@sympatico.ca
Subject: Plover doc Track Changes


Resending. Hopefully they make sense.


From: Benvenuti, Jodi (MNRF) 
Sent: January-12-18 4:22 PM
To: 'Suzanne Robinson'
Subject: RE: plover doc


Just my meandering thoughts…


From: Suzanne Robinson [mailto:suzannerobinson@sympatico.ca] 
Sent: January-11-18 10:47 PM
To: Benvenuti, Jodi (MNRF)
Subject: plover doc


Hey Jodi


Here is the document and appendix B.  i thought kathy had emailed me a map but she had
sent an email and they are in the shared drive.  i’ll forward that to you but i’ll have to come in
and look at them and see if there is one that i can use here.


i tried to read it over a few times tonight to check any spelling and grammar so you don’t have
to do that but i’m sure it is brutal and i’ll have to edit it a few more times – not at 11 pm. 


anyway, have at it – shred it up, add to it, whatever you think


thx
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Memorandum to:  	Rick Maw, Manager – Midhurst Enforcement Unit


RE: 	Review of Beach Maintenance Activities in Piping Plover habitat at Sauble Beach, 2017.  


Completed by:  	Suzanne Robinson


Date: 			January 11, 2018


Draft





This review is based on the best available science and information related to piping plover as well as science related to general beach ecology.  The assessment of damage and/or destruction of habitat has been conducted in the context of the Endangered Species Act (ESA) and the associated policies and guidance documents.	Comment by Benvenuti, Jodi (MNRF): Can we also include a reference to the Recovery Strategy here. I think it’s important to mention this upfront and centre as it is basically our guiding document for plovers in Ontario and Canada. Every we do and every piece of guidance we give is based on, and consistent with, the recovery strategy.


Currently In Ontario the Piping plover is listed as endangered under the ESA and currently receives both species and habitat protection under  the Act. ESA The ESA protect plovers from harm, harass and killing (section 9) and protects their habitat is protected from damage or destruction (section 10)0.  At this time there is no habitat regulation for the species therefore Piping plover receive general habitat protection under the ESA.  The definition for general habitat is “an area on which a species depends directly or indirectly to carry out its life processes”. 	Comment by Benvenuti, Jodi (MNRF): I’m not sure this reference to a hab reg is necessary as it might confuse the issue 


Overview of Plover Habitat Requirements 


Habitat = the beach. They carry out ALL their life processes on the beach including breeding, nesting, rearing chicks and foraging 	Comment by Benvenuti, Jodi (MNRF): To make it clear and simple for the intended audience, I would suggest including a sentence something to this affect at the very beginning. Something to convey the idea that the features on the beach meet all their habitat needs at every life stage.


Piping plovers require a variety of features within the beach and dune ecosystem to carry out their life processes during the breeding season.  These habitats are also used during staging and migration in the early spring and late summer/early fall. A description of these habitats is as follows:


Two things I think are very important to include in this section: 1) A picture(s) after each type of habitat described. This sets the stage visually to develop a mental picture of exactly what habitat is which I think is super important. The reader will see adults cozying up to their chicks next to a piece of driftwood or brooding next to a sandy hummock, then they see birds and families of birds foraging among the driftline or in the vegetation, etc, etc….THEN they all of a sudden see a completely denuded beach!!! Visually I think this is very impactful!   2) Somewhere in this habitat section it should spell out clearly for the reader that vegetation, structure (i.e. hummocks) and woody materials offer protection from predators and inclement weather (these features do more than just provide foraging opportunities). This is habitat also and hugely important for them.                       





General habitat needs:


· Wide, flat, sandy or gravelly beach areas  


· Shorelines greater than 0.4 km (Environment Canada 2006, USFWS 2003)





Nesting Habitat:


· Sparse, low-lying vegetation and cobble are important features of nest selection. The features provide cover from predators during incubation (Whyte 1985) and conceal the nest site (USFWS 2003). (therefore protects BOTH incubating adults and the nest itself – dual purpose)


· Specific nest sites can vary based Based on the habitat characteristics at a selected site (or beach), nest sites can range ranging from sandy location in the foredune or interdunal areas to more gravelly sites on the flat portion of the beach 	Comment by Benvenuti, Jodi (MNRF): Have the birds ever nested in the interdunal areas at Sauble? Is it reasonable to leave this out? Rationale: just to keep it as simple and straightforward as possible. Just a thought…


· Generally nests are generally located above the highwater mark 





Foraging Habitat:


· Adults and juveniles capable of flight may will forage outside or beyond the nesting or brooding area (Environment Canada 2006)	Comment by Benvenuti, Jodi (MNRF): Suggest moving this point to the bottom and leaving the meatier points upfront


· For clarity and simplicity sake, I would suggest the very first bullet be what plovers eat, followed by where they eat and why they eat there


· Piping plovers use numerous areas within breeding habitats for foraging, including wet sand in the wash zone, the open beach, shallow pools, wrack lines, mud, sand and algal flats, and shorelines of streams, ephemeral ponds and lagoons (Elias et al. 2000, Loegering and Fraser, Brown 1987, Whyte 1985).  Foraging also occurs within dunes should these features be present. at a site.  These features provide the aquatic, benthic and terrestrial invertebrates this species feeds on. (Cuthbert et al. 1999, Cairns 1982, Shaffer and Laporte, 1994, Whyte 1985)	Comment by Benvenuti, Jodi (MNRF): Will the audience understand what wrack line is? The “drift line” and “strandline” is also referenced in the document. Would it be more clear to stick with drift line in each case?


· Detritus and nNatural woody material, detritus and vegetation deposited by ice or wave action provides valuable foraging features for both adults and juveniles Why? Because they contain invertebrates, their food source (I think it’s important to connect these dots for them even though it seems obvious to us) 


· Areas used by Piping plovers for foraging depend on availability of habitat types, prey abundance, stage of breeding cycle, and location of human disturbance (Loegering and Fraser 1995, Burger 1994).





Brooding/Rearing Habitat:


This is a hugely important and vulnerable stage. I’m waffling over suggesting whether to put it upfront before “foraging” and adding a bit more information to it. Without chicks there is no recovery and a picture of chicks using habitat early in the document can only be a good thing!


· When chicks are young adult plovers brood the chicks to offer warmth and protection from predators. As a result, brooding and rearing habitat includes Similar to nesting and foraging habitat and usually includes areas of sparse vegetation (and woody material or hummocks??) for cover and camouflage from inclement weather and predators.  They also brood young in these areas and offer warmth and protection from predators when the chicks are young.	Comment by Benvenuti, Jodi (MNRF): Remember when there was a family of birds at Wasaga that spent all there time brooding and hiding behind a small hummock with a tuft of grass on top because it was the only piece of structure on the beach?


· Plovers families(?) frequently rest or are stationary along the drift line, the midbeach or in the foredunes/dunes. Why do they do this? 	Comment by Benvenuti, Jodi (MNRF): Suggest omitting. Conveys the impression to someone who knows nothing about plovers that they don’t move around overly much	Comment by Benvenuti, Jodi (MNRF): Wrackline vs driftline vs strandline


· Brooding habitat is described but is it worth mentioning something about “rearing” habitat? For example, while chicks are young they stay closer to features that provide rich foraging opportunities? As the get older they travel greater distances across the beach to forage. (only makes sense I know but to someone with no plover knowledge it helps them to see how they will use a beach at different stages)


Background on habitat use at Sauble Beach


Protected habitat includes one kilometre of beach habitat generally centered around a nest site and mapped from the water’s edge inwards to include the vegetated dunes as well.  Over the past 10 years Piping plover have nested at numerous locations (see Appendix A) along the linear beach and it is accepted that the entire length of Sauble Beach is considered habitat for the species.  Plovers have returned in all subsequent years hence the habitat is considered to be occupied. 	Comment by Benvenuti, Jodi (MNRF): I’m wondering if this might confuse the issue (opens the door to a bunch of distracting questions like why 1 kilometer? Where did this number come from?) If so, could this sentence be omitted? If not, it would be my suggestion to put it at the end of the paragraph and say something like “MNRF have interpreted protected habitat under the ESA to be one kilometer of beach habitat ……”
But I think it’s better without this reference. People could get caught up on it.


Overview of i Impacts from activities that took place in spring 2017


1. ACTIVITY: Removal of native beach grasses and rushes (Photos from C698 April 28th 2017)	Comment by Benvenuti, Jodi (MNRF): Suggest numbering them and breaking them down into Action/Result to make it easier to follow





RESULTS:


· Resulted in r Removal of features used for camouflage during resting, nesting, brooding and foraging 





	Comment by Benvenuti, Jodi (MNRF): Is it possible to label some of these pics. It is a bit hard to make out exactly what activity the birds are doing in some of them. Ie) “Adult brooding chicks” or “Adult incubating nest”


· Damage to habitats suitable for nesting and habitats that have been utilized in previous years.   


	Comment by Benvenuti, Jodi (MNRF): I would remove this picture from within the exclosure. The woody material overshadows any grasses that may be in the shot and gets confusing with the next action





· Removal of habitat used for foraging during nesting and incubation.  Hann (2014) observed that these these grassy areas are more highly utilized by adults during incubation when the species often spends less time may be spending more time in these areas than along the strandline or water’s edge or when the beach is busy during the summer months. 	Comment by Benvenuti, Jodi (MNRF): Wrackline/driftline/strandline?


· Removal of native grasses and rushes also provides opportunities for the establishment of invasive species, such as Phragmites, that have the potential to make the site unsuitable for the species.





Removal of Natural Woody Material and Microhabitat Features (Photos from C698 April 28th 2017)


2. ACTION: Removal of Natural Materials and Beach Topography                       (including small, medium and large pieces of woody material, detritus and sand hummocks)  








RESULTS:


· This includes small, medium and large pieces of natural material and small hummocks and piles of detritus, grasses and sand. This results in an increased risk of predation from removal of structures that provide cover.


	Comment by Benvenuti, Jodi (MNRF): I would suggest these pictures have a label and an arrow indicating where the birds are because they are really hard to see at this scale


	Comment by Benvenuti, Jodi (MNRF): Great pic but very hard to see the chicks. Again suggest some labelling or arrows.


· Loss of material that provides shelter during inclement weather or when the beach is busy


· Removal of foraging habitat. Plovers frequently forage in and around piles of detritus and woody material (Photo 12)








3. ACTION: Disturbance to Substrate from Disc’ing (Photos from C698 April 28th 2017)











RESULTS:


· Vegetation removal results in erosion  and loss of sand from the beach which degrades the habitat quality of the habitat (visible in above photos from (C698). Removal and loss of sand from the beach results in long term negative impacts to dune development and beach dynamics (see Appendix B)


· Removal and loss of sand results in Modification of changes to the soil profile and insect assemblages living within the soil profile reducing prey availability for foraging plovers


· Disc’ing and beach grooming/raking result in the loss of sand and has long term negative impacts on beach dynamics and dune development (see Appendix B) and overall degradation of the beach environment. 





Consideration of Section 10 under the Endangered Species Act – Damage and Destroy Habitat


Significance of Sauble Beach:


Sauble Beach is an important nesting site for Piping plover in Ontario. In 2007, after a 30 year absence from the province, piping plover returned to Ontario with a nest at Sauble Beach and have returned to this site every year since. With less than ten documented nesting sites in Ontario, Sauble Beach is one of only two sites which consistently support breeding plovers 	Comment by Benvenuti, Jodi (MNRF): This is just a suggestion to clarify the whole breeding site thing. Sorry didn’t get a chance to complete my train of thought on this one yet.


Sauble Beach is one of two important nesting sites for Piping Plover in Ontario.  Plovers have returned to this site every year since 2007.  This site is also important in the context of the entire population of this species in the Great Lakes, Canada and United States, as it generally supports approx. 2-4 nests in any breeding season.  Piping plover have a high level of site fidelity and suitable habitat for this species is limited in the larger geographic area.  Short term and long term impacts to habitat, especially at sites as significant as Sauble Beach, will have implications on the survival and recovery of this species in Ontario and  the Great Lakes. 


Spatial Scale of Impacts:


The document titled “Categorizing and Protecting Habitat under the Endangered Species Act” (MNRF, 2012) provides direction for making determinations regarding Section 10 impacts and provides that these determinations be conducted at a spatial scale that is ecologically relevant for the species. In this case the area being considered is the entirety of the habitat at Sauble Beach. 	Comment by Benvenuti, Jodi (MNRF): Suggest creating one paragraph


It appears that the The activities in question occurred across the majority of the habitat at Sauble Beach.  This includes the nesting, foraging, brooding and rearing habitat that plovers rely on to carry out their life processes.  The footprint of the area where impacts occurred is quite large as opposed to a small localized activity.  This is an important consideration in this assessment. 


Timing and Duration of Impacts:


When considering impacts to habitat, one must assess the temporal nature of these impacts (i.e. short-term or long term) and duration of the impacts need to be considered. The activities in discussion question? were undertaken before the species returned to the beach for the breeding season, however, the resulting in the removal of beach vegetation, beach structure and the natural woody material will have impacts in the short term throughout the breeding season and long term into the future. 


Short term impacts  reduction in the availability of these habitat features during the breeding season. Result  decrease in bird success due to a reduction in foraging opportunities and lack of cover objects increasing bird mortality through predation and exposure to inclement weather


Long term impacts  takes time for grasses and hummocks to regenerate and woody material to be redeposited through winter storm activity. Habitat degradation through dune system damage. Result  reduction in population recruitment and recovery of the species


 as much of this material is deposited on the beach over the winter or native beach grass takes time to regenerate.  There is little opportunity for these habitat features to be renewed during the breeding season, even in the dynamic beach environment. 


 Impacts to the soil or the dunes will take more to regenerate and can have longer term impacts to the habitat.  Removal of dune features could result in impacts that will last for decades or perhaps permanently alter the existing dune system.  





Site Fidelity of Piping Plovers:


The likelihood of an impact as a result of the activities is also high at this site.  As noted about Piping plovers have a high level of site fidelity.  Returning birds would likely end up nesting in a site that would be lower quality than in previous years as a result of the activities that occurred.   Therefore the species would be required to utilize the impacted habitat for carrying out a life processes. 


Cumulative Effects:


Lastly, the cumulative effects need to be considered as well.  Piping plover is an endangered species with a significant number of natural (weather, predation, changes to water levels, storm events) and anthropogenic threats (human disturbance, subsidized predators, motorized vehicles, invasive species and pets).  As a result we need to be a precautionary approach in the approaches to protection of the species is required.  Impacts to habitat when combined with the high level of threats may result in further losses to the population in Ontario.  The tolerance to alteration of this habitat should be low.  Although Sauble Beach has been a significant breeding site for the species in Ontario since 2007, the level of threats to the species at this location is extremely high.  There are only approximately 75 nests in the Great Lakes, Canada and United States, in any given year and not all of them are successful in fledging chicks.


Based on the above, it is clear that the beach maintenance activities undertaken at Sauble in the spring of 2017 damaged the habitat that Piping plovers use to carry out their life processes.  The removal of natural woody material, natural beach vegetation and changes to the substrate can increase predation risks, reduce access to prey species, damage nesting sites and expose the nests and individuals to severe weather events.  Furthermore, when this is considered in the context of the level of concern for the species in the Great Lakes and the cumulative impacts of threats to the species the impact of these activities is magnified.  


Consideration of Section 9 under the Endangered Species Act – Kill, Harm or Harass


When damage occurs to habitat it has the possibility to “harm and harass” individuals of the species.  This is primarily true if the species is present at the time the activity occurs of or if the habitat is destroyed or damaged to a level that it is no longer available or valuable to the species thereby compromising their life processes.  There is a likelihood of indirect effects on Piping plover from the damage to habitat however these indirect effects are more difficult to quantify at this time. There is some information to suggest that chick weights are lower on beaches where raking has occurred, however, this information has not been evaluated against other variables such as weather or the presence of other threats such as humans or predators. 


Had these activities harassed Piping plover in their breeding territories once they had arrived, harmed an individual or killed eggs or adults, it would be recommended that section 9 of the ESA be considered as well. 


Conclusion


In conclusion the activities that occurred at Sauble Beach in early April 2017 damaged the habitat of Piping plover and should be considered a contravention of section 10 (and potentially Section 9????) of the Endangered Species Act.  This is based the information provided regarding the activities that took place, available information supporting the use of habitat by Piping plovers and the well-known impacts of beach grooming on the beach and dune ecosystems.  The removal of habitat features important to plovers should be considered damage, especially on the scale (across the entirety of the habitat at this location) that they occurred during this incident.  The footprint of the activity was significant as was the scope of the impact i.e. the amount of woody material removed from the beach and the encroachment into the dunes and natural vegetated areas.  Habitat loss and degradation is identified as one of the key threats to Piping plover recovery in Ontario (Kirk, 2013) and these types of impacts can have long term effects to the habitat of this species.  Should these activities be carried out in future years or multiple times in a year, this will result in further degradation to the beach and dune ecosystem and further damage or possible destruction of habitat. 	Comment by Benvenuti, Jodi (MNRF): Can we also include the Recovery Strategy here too as a reference to this fact?
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Bahieja Bulins


From: Suzanne Robinson <suzannerobinson@sympatico.ca>
Sent: January-22-18 10:23 PM
To: Maw, Rick (MNRF)
Cc: Benvenuti, Jodi (MNRF)
Subject: Plover habitat review
Attachments: Review of Beach Management Activities in Piping Plover Habitat at Sauble 


Beach_V2.docx; Appendix B.pdf


Hi Rick 


Please find a draft of the document attached as well as an appendix.  I need to come into the office to look at 
some maps for appendix A but will try to do that this week.  


My apologies this took much longer than I had hoped.  Jodi had a look at it a week or so ago and had some 
good feedback based on her knowledge and discussions with you.  Hope this is what you are looking for.  It 
could probably use a little editing and review but I wanted to get it to you now to have a look at.  Let me know 
what you think and I am happy to incorporate changes, suggestions or address any questions.  


Talk to you soon 
Suzanne 
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Memorandum to:  Rick Maw, Manager – Midhurst Enforcement Unit 


RE:  Beach Maintenance Activities in Piping Plover habitat at Sauble Beach, 


2017.   


Completed by: Suzanne Robinson, Management Biologist, Midhurst District 


Date: January 19, 2018 


Draft 


This review is based on the best available science and information related to Piping Plover as 


well as science related to general beach ecology. The assessment of damage and/or 


destruction of habitat has been conducted in the context of the Endangered Species Act (ESA) 


and the associated policies and guidance documents, including the recovery strategy for the 


species. 


In Ontario the Piping Plover is listed as endangered under the ESA and currently receives both 


species and habitat protection under the Act. The ESA protects plovers from harm, harass and 


killing (section 9) and protects their habitat from damage or destruction (section 10).  Piping 


Plover receive general habitat protection under the ESA.  The definition for general habitat is 


“an area on which a species depends directly or indirectly to carry out its life processes”.  


SECTION ONE: BACKGROUND ON PIPING PLOVER 


Piping Plover is a small shorebird (17-18 cm long, 43-63 g).  It is most easily identified by its 


light “dry sand” coloring on the back and head with white under-parts. Three distinct breeding 


populations are recognized in Canada: the Atlantic coast (C. m. melodus), Great Lakes, and 


Great Plains (C. m. circumcinctus) populations.  The Piping Plovers at Sauble Beach are 


considered part of the Great Lakes population.  There are very individuals in this population and 


generally between 65-75 nesting pairs per season.   


Habitat use at Sauble Beach 


Over the past 10 years Piping Plover have nested at numerous locations (see Appendix A) 


along the linear beach, including the open beach and dune system and it is accepted that the 


entire length of Sauble Beach is considered habitat for the species.  Plovers have returned in all 


subsequent years hence the habitat is considered to be occupied.  


Plover Habitat Requirements 


Piping Plovers require a variety of features within the beach and dune ecosystem to carry out 


their life processes during the breeding season.  In Ontario, Piping Plovers return to breeding 


habitats in mid- late April and will remain at a breeding site until fall migration in mid- late 


August.  Beaches such as Sauble Beach provide the habitat that the species utilize during this 
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time.  The individuals carry out all of their life processes at this site and do not leave the area to 


forage or nest.  Nesting, foraging, incubation, chick rearing all occur at the site.   


These habitats are also used during staging and migration in the early spring and late 


summer/early fall. A description of these habitats is as follows: 


Habitat type: 


• Wide, flat, sandy or gravelly beach areas


• Shorelines greater than 0.4 km (Environment Canada 2006, USFWS 2003)


Sauble Beach Photo: Carolyn Hann 
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Sauble Beach Photo: Carolyn Hann 
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Nesting Habitat: 


• Piping Plovers nest in the sand. The lay eggs in a shallow depression called a
scrape.


• Sparse, low-lying vegetation and cobble are important features of nest selection.
The features provide cover from predators during incubation (Whyte 1985) and
conceal the nest site (USFWS 2003).


Nest scrape camouflaged by dune 


grasses (Marram sp.)    


Photo: Suzanne Robinson 
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• Based on the habitat characteristics at a selected site (or beach), nest sites can
range from sandy location in the foredune or interdunal areas to more gravelly
sites on the flat portion of the beach.


• Nests are generally located above the highwater mark.


Foraging Habitat: 


• Piping Plover forage on insects.  Piping Plovers use numerous areas within
breeding habitat for foraging, including wet sand in the wash zone, the open
beach, shallow pools, wrack lines, mud, sand and algal flats, and shorelines of
streams, ephemeral ponds and lagoons (Elias et al. 2000, Loegering and Fraser,
Brown 1987, Whyte 1985).  Foraging also occurs within dunes should these
features be present. These features provide the aquatic, benthic and terrestrial
invertebrates this species feeds on. (Cuthbert et al. 1999, Cairns 1982, Shaffer
and Laporte, 1994, Whyte 1985).


• Natural woody material, detritus and vegetation deposited by ice or wave action
provides valuable foraging features for both adults and juveniles.  These features
provide habitat for the plovers prey species.


Nest (with chick) in pile of woody 


material. Photo: Carolyn Hann 
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• Areas used by Piping Plovers for foraging depend on availability of habitat types,
prey abundance, stage of breeding cycle, and location of human disturbance
(Loegering and Fraser 1995, Burger 1994).


• Adults and juveniles capable of flight will forage outside or beyond the nesting or


brooding area (Environment Canada 2006). While chicks are young they stay


closer to features that provide rich foraging opportunities and as they get older


they travel greater distances across the beach to forage. It is important that


foraging habitat be available at different locations along the beach and within


different areas of the shoreline (wrack line, mid-beach and foredune).


• Natural topography on the beach results in the development of small pools that


are important foraging sites for plovers, especially juveniles post-hatch or during


times when many beach goers are present in the habitat. These areas are have


abundant invertebrates.


Foraging habitat – wrack line 


Photo: Suzanne Robinson 


192







Plover chicks foraging in wet 


depressions on the beach        
Photo: Carolyn Hann 
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Shelter/Camouflage: 


• Piping Plover are highly susceptible to predation at all life stages.  Predation is listed
as in the recovery strategy as one of the primary threats to the species (Kirk, 2013).
Adults and chicks are frequently depredated by avian (gulls, raptors, owls) and
mammalian predators (fox). Areas with vegetation, hummocks or natural woody
material are utilized to hide from these predators while foraging, resting or brooding.


Adult plover foraging in wrack line 
Photo: Carolyn Hann
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• Plovers may also use these features to camouflage nests and for protection from
predators during incubation.


• Great Lakes beaches are subject to extreme weather events and large rainfall
events, storm surges and significant winds are common during the spring and
summer months.  Nests places on small hummocks are less susceptible to flooding
during rain events, natural woody material can reduce the risk of sand blowing over
and covering a nest as well as provide shelter for adults and young during storm
events.


Adult plover resting behind medium 


woody material and beach vegetation 


Photo: Carolyn Hann 
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Plover chicks resting (camouflaged) in 


natural woody material and detritus. 


Photo: Carolyn Hann 


Plover chick in beach vegetation 


Photo: Carolyn Hann 
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Plover chick resting near woody 


material Photo: Carolyn Hann 


Plover chicks camouflaged/hiding 


near woody material      


Photo: Carolyn Hann 
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Brooding/Rearing 


• When chicks are young, adult plovers brood the chicks to offer warmth and


protection from predators. Brooding and rearing habitat includes areas of sparse


vegetation, woody material and hummocks for cover and camouflage from


inclement weather and predators.


• Adult and juvenile plovers frequently rest or are stationary along the wrack line,


the midbeach or in the foredunes/dunes. During this time the individuals are


vulnerable to predation.


Adult plover with chicks in woody material 


Photo: Carolyn Hann 
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Adult brooding chicks among natural woody 


material and vegetation Photo: Carolyn Hann 
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SECTION 2: ASSESSMENT 


Impacts from activities that took place in spring 2017 


1. ACTIVITY: Removal of native beach grasses and rushes (Photos from C698 April 28th


2017)
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RESULTS: 


• Removal of features used for camouflage during resting, nesting, brooding and foraging.


• Damage to habitats suitable for nesting and habitats that have been utilized in previous


years.


• Removal of habitat used for foraging during nesting and incubation.  Hann (2014) observed


these grassy areas are more highly utilized by adults during incubation when the species


often spends less time along the wrack line or water’s edge or when the beach is busy


during the summer months.


• Removal of native grasses and rushes provides opportunities for the establishment of


invasive species, such as Phragmites, that have the potential to make the site unsuitable for


the species.
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2. ACTION: Removal of Natural Materials and Beach Topography
(including small, medium and large pieces of woody material, detritus and sand
hummocks)  (Photos from C698 April 28th 2017)
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RESULTS: 


• Increased risk of predation from removal of structures that provide cover.


• Loss of material that provides shelter during inclement weather or when the beach is


busy.


• Loss of material that provides camouflage for nests.


• Removal of foraging habitat. Plovers frequently forage in and around piles of detritus and


woody material.
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3. ACTION: Disturbance to Substrate from Disc’ing (Photos from C698 April 28th 2017)
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RESULTS: 


• Vegetation removal results in erosion and loss of sand from the beach which degrades


habitat quality (visible in above photos from (C698). Removal and loss of sand from the


beach results in long term negative impacts to dune development and beach dynamics


(see Appendix B) and therefore damages plover habitat.


• Removal and loss of sand results in changes to the soil profile and insect assemblages


living within the soil profile reducing prey availability for foraging plovers.


Consideration of Section 10 under the Endangered Species Act – Damage and Destroy 
Habitat 


Significance of Sauble Beach: 


Sauble Beach is an important nesting site for Piping Plover in Ontario. In 2007, after a 30 year 


absence from the province, Piping Plover returned to Ontario with a nest at Sauble Beach and 


have returned to this site every year since. With less than ten documented nesting sites in 


Ontario, Sauble Beach is one of only two sites which consistently support breeding plovers  


This site is also important in the context of the entire population of this species in the Great 


Lakes, Canada and United States, as it generally supports approx. 2-4 nests in any breeding 


season.  Piping Plover have a high level of site fidelity and suitable habitat is limited in the larger 
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geographic area.  Short term and long term impacts to habitat, especially at sites as significant 


as Sauble Beach, will have implications on the survival and recovery of this species in Ontario 


and the Great Lakes.  


Spatial Scale of Impacts: 


The document titled “Categorizing and Protecting Habitat under the Endangered Species Act” 
(MNRF, 2012) provides direction for making determinations regarding Section 10 impacts and 


provides that these determinations be conducted at a spatial scale that is ecologically relevant 
for the species. In this case the area being considered is the entirety of the habitat at Sauble 


Beach. The activities in question occurred across the majority of the habitat at Sauble Beach.  


This includes the nesting, foraging, brooding and rearing habitat that plovers rely on to carry out 


their life processes.  The footprint of the area where impacts occurred is large as opposed to a 


small localized activity.  This is an important consideration in this assessment.  


Timing and Duration of Impacts: 


When considering impacts to habitat, the temporal nature (i.e. short-term or long term) and 


duration of the impacts need to be considered. The activities in question resulted in the removal 


of beach vegetation, beach topography and the natural woody material as well as impacts to 


portions of the dunes. This will have impacts in the short term throughout the breeding season 


and long term into the future.  


In the short term, these activities reduced availability of these habitat features during the 


breeding season. Removal results in a decrease in reproductive success due to a reduction in 


foraging opportunities, prey availability and lack of cover objects for shelter, resting and 


brooding chicks.  Removal of these features also increases egg and bird mortality through 


predation and exposure to extreme weather.  When combined with the other threats such as 


disturbance from humans or reduced access to foraging habitats by beach goers the ability of 


the species to be successful is compromised.   


In the long term removing beach topography, vegetation and natural woody material removes 


valuable habitat features and these features may regenerate on the beach but not for a number 


of years and potentially not of the same quality.  Beaches are extremely dynamic environments 


and the development of features is driven by weather, storm activity, species regeneration via 


reseeding or dispersal and also subject to other anthropogenic influences (beachgoers, 


vehicles, etc).  Dune ecosystems are fragile habitats and degradation and damage will impact 


them for the long term.  Modifying the overall beach and dune dynamics alters the very habitat 


that plover depend on.  Changes to prey species assemblages, abundance or availability will 


also have long term impacts on the food resources that Piping Plover rely on.  Recurrent 


activities that result in alteration or removal of these features and beach characteristics will have 


detrimental effects on the survival and recovery of the species. 


Site Fidelity of Piping Plovers: 


The likelihood of an impact as a result of the activities is also high at this site.  As noted above 


Piping Plovers have a high level of site fidelity.  Returning birds would likely end up nesting in a 
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site that would be lower quality than in previous years as a result of the activities that occurred 


in April 2017.   Therefore the species would be required to utilize the impacted habitat for 


carrying out a life processes.  Lack of success could result in birds abandoning the site or not 


returning in subsequent years. 


Cumulative Effects: 


Lastly, the cumulative effects need to be considered as well.  Piping Plover is an endangered 


species with a significant number of natural (weather, predation, changes to water levels, storm 


events) and anthropogenic threats (human disturbance, subsidized predators, motorized 


vehicles, invasive species and pets).  As a result a precautionary approach in the protection of 


the species is required.  Impacts to habitat when combined with the high level of threats may 


result in further losses to the population in Ontario.  The tolerance to alteration of this habitat 


should be low.  Although Sauble Beach has been a significant breeding site for the species in 


Ontario since 2007, the level of threats to the species at this location is extremely high.  There 


are only approximately 75 nests in the Great Lakes, Canada and United States, in any given 


year and not all of them are successful in fledging chicks. 


Based on the above, the beach maintenance activities undertaken at Sauble in the spring of 


2017 damaged the habitat that Piping Plovers use to carry out their life processes.  The removal 


of natural woody material, natural beach vegetation and changes to the substrate can increase 


predation risks, reduce access to prey species, damage nesting sites and expose the nests and 


individuals to severe weather events.  Furthermore, when this is considered in the context of the 


level of concern for the species in the Great Lakes and the cumulative impacts of threats to the 


species the impact of these activities is magnified.   


Consideration of Section 9 under the Endangered Species Act – Kill, Harm or Harass 


When damage occurs to habitat it has the possibility to “harm and harass” individuals of the 


species.  This is primarily true if the species is present at the time the activity occurs or if the 


habitat is destroyed or damaged to a level that it is no longer available or valuable to the 


species thereby compromising their life processes.  There is a likelihood of indirect effects on 


Piping Plover from the damage to habitat however these indirect effects are more difficult to 


quantify at this time. There is some information to suggest that chick weights are lower on 


beaches where raking has occurred, however, this information has not been evaluated against 


other variables such as weather or the presence of other threats such as humans or predators. 


Had these activities harassed Piping Plover in their breeding territories once they had arrived, 


harmed an individual or killed eggs or adults, it would be recommended that section 9 of the 


ESA be considered as well.  


SECTION 3: CONCLUSION 


In conclusion the activities that occurred at Sauble Beach in early April 2017 damaged the 


habitat of Piping Plover and should be considered a contravention of section 10 of the 


Endangered Species Act.  This opinion is based the information regarding the activities that took 


place, available information supporting the use of habitat by Piping Plovers and the well-known 
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impacts of beach grooming on the beach and dune ecosystems.  The removal of habitat 


features important to plovers should be considered damage, especially on the scale (across the 


entirety of the habitat at this location) that they occurred during this incident. The footprint of the 


activity was significant as was the scope of the impact i.e. the amount of woody material 


removed from the beach, alteration to the natural beach topgraphy and the encroachment into 


the dunes and natural vegetated areas.  The recovery strategy cites habitat loss and 


degradation is identified as one of the key threats to Piping Plover recovery in Ontario (Kirk, 


2013) and these types of impacts can have long term effects to the habitat of this species.  


Should these activities be carried out in future years or multiple times in a year, this will result in 


further degradation to the beach and dune ecosystem and further damage, or possible 


destruction, of habitat.  
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From: Maw, Rick (MNRF)
To: "Suzanne Robinson"
Subject: RE: Wilkies comments
Date: March-09-18 2:36:00 PM
Attachments: image001.png


image002.png
image003.png


Thanks Suzanne.
 
I thing that one of the maps that shows the nest locations that I sent could be used in the doc, just as an over view.
 
Sorry to say this, but the soon the better for the changes. We really want to get a decision made and charges laid before the
end of March and there will have to be a bunch of finger prints on this before we get approval.
 
Francie’s opinion is coming together pretty well too.
 


Rick
 
S/Sgt. Rick Maw
Manager – Midhurst Enforcement Unit
Ministry of Natural Resources and Forestry
705-725-7514'
705 790-7994È
rick.maw@ontario.ca
website: http://ontario.ca/conservationofficer
 
MNRF Peer Support Team Member | 1-888-311-9770 - 24/7 Peer Support Phone Line | Personal & Confidential
Peer Support – Helping Peers in Crisis
 
REPORT NATURAL RESOURCES VIOLATIONS
1-877-TIPS-MNR (847-7667)


It's OK to print this email.
Paper comes from a biodegradable, recyclable, renewable resource - trees.
Making forest products from sustainably managed forests results in jobs for thousands of people, clean air, clean water, wildlife habitat and carbon storage.
 
cid:image001.png@01CE92CE.11B02D80


 


From: Suzanne Robinson [mailto:suzannerobinson@sympatico.ca] 
Sent: March-08-18 8:49 PM
To: Maw, Rick (MNRF)
Subject: Re: Wilkies comments
 
Thanks for this.  Good comments and they make sense.  I might need someone in the office to help make the map
unless we just use the ones that you sent earlier (which i have now downloaded). 
 
I’ll work away at this and get something back to you as soon as possible.  Next week is march break so i have a little less
time during the day but i have some time in the evenings. 
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Have a great weekend
Suzanne
 
 
From: Maw, Rick (MNRF)
Sent: Thursday, March 08, 2018 11:03 AM
To: Suzanne
Subject: Wilkies comments
 
I spoke to Wilkie today and he was very impressed. He had a couple of comments and suggestions. I have added them as
comments on the attached file. He really had 4 suggestions:
 


·        Your roll with this doc is to provide an opinion on whether there the habitat was damaged or destroyed and not about
whether that is a violation of the ESA. It just presents you as being more objective.


·        Speak to the fact that the beach had good plover recruitment this year and maybe some factors that may have assisted
with that.


·        Outline what you are basing your opinion on related to the damage. Mention the package that was sent to you with a
brief description of what was in it and other things you relied on. We will disclose the package to defence when charges
are laid.


·        Adding an Ortho Photo of the beach with the nesting locations for the past 10 years would be really helpful as well.
Call if you have any questions.
 
Thanks again
 


Rick
 
S/Sgt. Rick Maw
Manager – Midhurst Enforcement Unit
Ministry of Natural Resources and Forestry
705-725-7514'
705 790-7994È
rick.maw@ontario.ca
website: http://ontario.ca/conservationofficer
 
MNRF Peer Support Team Member | 1-888-311-9770 - 24/7 Peer Support Phone Line | Personal & Confidential
Peer Support – Helping Peers in Crisis
 
REPORT NATURAL RESOURCES VIOLATIONS
1-877-TIPS-MNR (847-7667)


It's OK to print this email.
Paper comes from a biodegradable, recyclable, renewable resource - trees.
Making forest products from sustainably managed forests results in jobs for thousands of people, clean air, clean water, wildlife habitat and carbon storage.
 
cid:image001.png@01CE92CE.11B02D80
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Overview 
Piping Plovers returned to the shoreline of Lake Huron in 2007 when they first nested at Sauble Beach. Since 


then, they have had success breeding at other locations along the lake including the Port Elgin Main Beach and 


Oliphant Beach (table 1) The following tables provide an overview of the nesting areas, and success in these 


areas. Sauble Beach is the only nesting location along the Lake Huron shoreline that the birds have returned to 


year after year to nest. Individual maps of nest locations for each year can be found in Appendix B.  


There are now many nesting sites throughout Ontario that Piping Plovers frequent, including Wasaga Beach 


Provincial Park, Darlington Provincial Park, Presqu’ile Provincial Park, North Beach Provincial Park, Carters 


Bay, and Toronto Island. 


Table 1: Overview of nesting locations along the Shoreline of Lake Huron, beginning in 2007.  


Sauble Beach 


Year Number 


of Nests 


Number 


of Eggs 


Number of Chicks 


Hatched 


Number of Chicks 


Fledged 


Number 


adults 


2007 1 4 4 3 2 


2008 3 8 2 1 2 


2009 4 16 12 7 9 


2010 3 12 4 1 8 


2011 2 8 7 4 6 


2012 2 8 8 3 6 


2013 4 12 6 3 6 


2014 7 23 6 0 12 


2015 4 15 8 4 15 


2016 5 18 6 0 13 


2017 5 17 12 7 13 


Total 40 141 75 33 92 


Port Elgin Beach 


Year Number 


of Nests 


Number 


of Eggs 


Number of Chicks 


Hatched 


Number of Chicks 


Fledged 


Number 


adults 


2011 - - - - 1 


2012 - - - - - 


2013 - - - - - 


2014 1 4 4 4 2 


2015 - - - - 1 


Total 1 4 4 4 4 


Oliphant 


Year Number 


of Nests 


Number 


of Eggs 


Number of Chicks 


Hatched 


Number of Chicks 


Fledged 


Number 


adults 


2008 1 2 1 1 3 


2009 - - - - 1 


Total 1 2 1 1 4 
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Moldaver J.A.: 


Introduction 


[1] The appellant, the Ministry of Community Safety and Correctional Services (the 


“Ministry”), sought and obtained leave to appeal from the order of the Divisional Court 


dismissing its application for judicial review of the order of the Information and Privacy 


Commissioner (“Commissioner”) made on March 2, 2006.  The Commissioner ordered 


the Ministry to disclose to an individual referred to as “John Doe” (the “requester”) 


certain records held by two correctional facilities operated by the Ministry.   


[2] The requester, a former inmate of the Toronto West Detention Centre and the 


Toronto Jail, applied to the Ministry pursuant to s. 47(1) of the Freedom of Information 


and Protection of Privacy Act, R.S.O. 1990, c. F.31 (“FIPPA”) for access to his medical, 


personal and institutional files. Section 47(1) provides a right of access to an individual’s 


own personal information held by an institution. The files sought by the requester related 


to three separate periods of time when he was detained on outstanding criminal charges at 


either the Toronto West Detention Centre or the Toronto Jail.   


[3] The Ministry granted the requester complete access to his medical files, but 


withheld parts of the institutional records pursuant to exemptions provided in s. 49 of 


FIPPA, including s. 49(e), which reads as follows: 
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49. A head may refuse to disclose to the individual to whom 
the information relates personal information,  


... 


(e) that is a correctional record where the disclosure could 
reasonably be expected to reveal information supplied in 
confidence.  


[4] On the requester’s appeal to the Commissioner of the Ministry’s refusal to release 


some of the records, the adjudicator, Mr. John Swaigen, determined that the Ministry 


could not avail itself of the exemption under s. 49(e) because the records that it sought to 


withhold on that basis were not “correctional” records within the meaning of the 


provision.  According to the adjudicator, “the word ‘correctional’ in section 49(e) refers 


to the punishment and rehabilitation of offenders after a finding of wrong-doing, through 


programs such as imprisonment, parole and probation, and not to matters such as 


investigation, prosecution, court proceedings, and pre-trial and pre-sentence detention” 


(p. 17) (emphasis added). Thus, in his view, “[a] record created by the Ministry before 


any finding of wrong-doing, in the course of a function such as investigation, 


prosecution, court proceedings, and pre-trial and pre-sentence detention is ... not a 


‘correctional record’” (p. 18).    


[5] The adjudicator further noted that even if the records did constitute “correctional” 


records under s. 49(e), he was not satisfied that the Ministry had established that the 


records contained information supplied in confidence.  
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[6] The Ministry applied to the Divisional Court for judicial review of the 


adjudicator’s decision and sought to set aside his order, primarily on the basis that he 


misconstrued the word “correctional” in s. 49(e) and gave it a meaning that was 


unreasonable. The Divisional Court disagreed with the Ministry and upheld the 


adjudicator’s decision.  


[7] On appeal to this court, the Ministry has narrowed the scope of the records it seeks 


to withhold.  Before the adjudicator and the Divisional Court, the Ministry had sought to 


withhold from disclosure based on s. 49(e) records that were created either by a 


correctional facility or by the Ministry, as well as a warrant issued by a Justice of the 


Peace, and documents prepared by the police, including records of arrest, supplementary 


records of arrest, prisoner transfer forms, and the results of a criminal record check 


(reasons of the adjudicator, at p. 13).   The Ministry now requests an exemption based on 


s. 49(e) only for those records in its possession that were generated by the police or that 


contain information supplied by the police (“police records”).  In light of this change in 


position by the Ministry, it shall forthwith comply with the adjudicator’s order to the 


extent that it requires disclosure of “other” records, subject to any issue as to fees that 


may remain outstanding. 


[8] The parties accept the Divisional Court’s ruling that the applicable standard of 


review of the adjudicator’s decision is reasonableness. The focus of the appeal centres on 


the adjudicator’s interpretation of the word “correctional” in s. 49(e) and in particular, 
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whether he interpreted the provision in a way that satisfies the reasonableness standard of 


review.  


[9] For the reasons that follow, I am respectfully of the view that the adjudicator’s 


interpretation of the word “correctional” in s. 49(e) is unreasonable. His narrow reading 


of the term creates an artificial distinction between pre- and post-sentence custodial 


records that is not consonant with the governing legislation and that would prove 


difficult, if not impossible, to apply in practice.  


[10] Accordingly, I would allow the appeal and set aside the order in question. As for 


the appropriate remedy, for reasons that will be provided, I believe the matter should be 


remitted to the Commissioner and considered afresh by a different adjudicator. The new 


adjudicator will determine, in accordance with these reasons, whether the police records 


that the Ministry seeks to protect fall within the definition of “correctional records” in s. 


49(e) and if so, whether their disclosure could reasonably be expected to reveal 


information supplied in confidence.  


Reasons of the Adjudicator 


[11] The Ministry took the position before the adjudicator that records contained in the 


requester’s files that are maintained by the Ministry are correctional records for the 


purposes of s. 49(e).   


[12] In assessing the Ministry’s position, the adjudicator began his analysis of the word 


“correctional” in s. 49(e) by observing that the term “correctional records” is not a 
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defined term in FIPPA. He consulted three widely-used dictionaries and found that the 


word “correction” connotes the punishment and treatment of a person through programs 


of imprisonment, parole and probation “after a person has been found guilty of or 


otherwise responsible for an offence or wrong-doing” (p. 14).  He observed that, although 


there were other dictionary definitions of the words “correct” or “correction”, none of 


these definitions suggested “that the term encompasses steps in the justice system prior to 


any finding of wrong-doing, such as investigation, prosecution, court proceedings, or pre-


trial or pre-sentence detention.”   


[13] The adjudicator next addressed the written submissions of the Ministry in which 


the Ministry described the “correctional services component” of its mandate (as distinct 


from its community safety and police and emergency services mandates) as follows:  


The correctional services component of the Ministry provides 
treatment and rehabilitation programmes for adult offenders, 
18 years of age and over, who are convicted by the courts and 
sentenced to terms of imprisonment of up to two years less 
one day. Additionally, the Ministry is also responsible for the 
supervision of individuals awaiting trial, sentencing, transfer, 
deportation or other judicial proceedings. This Ministry is 
also responsible for the supervision of adults in Ontario who 
have been convicted of an offence and subsequently placed 
on probation. 


Jails and detention centres serve as the point of entry into the 
institutional system. They hold: 


•  persons on remand (awaiting trial, sentencing or other 
proceedings); 
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•  offenders sentenced to short terms (approximately 60 
days or less); and 


•  offenders awaiting transfer to a federal or provincial 
correctional facility. [Emphasis added.] 


[14] In regard to the first paragraph of the Ministry’s description of the “correctional 


services component” of its mandate, the adjudicator was of the opinion that only the 


responsibilities described in the first and third sentences qualify as “correctional” because 


they relate to “events after conviction and sentencing” or “matters arising from an 


individual’s conviction and sentence”.  In his view, however, the function described in 


the second sentence did not qualify as “correctional”: 


But the phraseology and subject matter of the second 
sentence, “Additionally, the Ministry is also responsible for 
the supervision of individuals awaiting trial …” is different. 
The Ministry does not overtly describe this area of its 
mandate as “correctional”, and it is difficult to see how 
supervision prior to a finding of wrong-doing qualifies as 
“correctional.” 


The Ministry’s use of the word “correctional” in relation to its 
mandate, if it includes the second sentence of the passage 
reproduced above, is broader than the ordinary dictionary 
meanings of the word. While the term usually refers to 
punishment and rehabilitation of offenders through 
incarceration, parole and probation, the Ministry’s description 
of its “correctional service” mandate also includes detention 
before trial and sentencing, before a court has determined 
whether any form of correction is warranted. I do not accept 
this view. 


[15] The adjudicator next considered the Ministry’s submission that the definition of 


“correctional service” in the Ministry of Correctional Services Act, R.S.O. 1990, c. M.22 
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(“MCSA”) supported its proposed definition of the word “correctional” in s. 49(e).  Under 


s. 1 of the MCSA, “correctional service” is defined as “a service provided for the purpose 


of carrying out the function or objects of the Ministry, including the operation and 


maintenance of correctional institutions”.  Section 5 of the MCSA provides that one of the 


functions of the Ministry is “to supervise the detention and release of inmates” and, under 


s. 5(a), one of the objects of the Ministry is to “provide for the custody of persons 


awaiting trial or convicted of offences” (emphasis added).   


[16] I pause here to note that, although the adjudicator did not mention it, the word 


“inmate” is defined in s. 1 of the MCSA to mean “a person confined in a correctional 


institution or otherwise detained in lawful custody under a court order”. The definition of 


inmate is consistent with the object of the Ministry identified in s. 5(a), which is to 


provide “for the custody of persons awaiting trial”.  I note as well that the term 


“correctional institution” is a defined term under the MCSA.  No issue is taken with the 


fact that the Toronto West Detention Centre and the Toronto Jail are correctional 


institutions.  Nor is it disputed that many, if not most, of the inmates in those institutions 


are offenders who have been detained in custody and are awaiting trial. 


[17] Having considered some of the pertinent provisions in the MCSA, the adjudicator 


posed the following question: 


However, even if section 5 of the MCSA is taken to give 
“correctional service” an expanded meaning for the purpose 
of that Act, the question is still whether “correctional” in 
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section 49(e) of the Freedom of Information and Protection of 
Privacy Act should be given its ordinary meaning or given an 
expanded meaning consistent with the phrase “correctional 
service” in the Ministry of Correctional Services Act. 


[18] The adjudicator then provided six reasons, set out below, for concluding that “the 


correct or most reasonable approach is to interpret ‘correctional’ according to its usual 


meaning”: 


(1) Giving the word “correctional” in s. 49(e) the meaning it has been given 


in the phrase “correctional service” in the MCSA “might be appropriate 


in the context of records created and maintained by that Ministry, but 


section 49(e) applies ... to many other institutions under [FIPPA] that 


carry out different functions than the Ministry.” 


(2) If the Legislature had wanted the word “correctional” in s. 49(e) to have 


the same meaning it has in the phrase “correctional service” in the 


MCSA, it could have accomplished this by the use of appropriate 


language. 


(3) Where the Legislature has “intended in [FIPPA] that exemptions 


encompass functions such as investigation, enforcement, court 


proceedings, or pre-trial detention, it has made this clear through 


language such as that used in sections 14(1) and (2) [of FIPPA].”2 


                                              
2 These provisions are set out and discussed below at para. 38ff. 
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(4) The adjudicator’s preferred interpretation of “correctional” is “consistent 


with the comparable provision” in s. 24(1) of the federal Privacy Act, 


R.S.C. 1985, c. P.21, which refers to requests for personal information 


“that was collected or obtained ... while the individual who made the 


request was under sentence for an offence against any Act of 


Parliament”. 


(5) Statutory exemptions are to be strictly construed. To give “correctional” 


the meaning it has in the MCSA “would have the effect of broadening the 


exemption and narrowing rights of access, which is contrary to the 


purposes of [FIPPA] and to principles of statutory construction.” 


(6) Having regard to previous orders of this office, a record created by the 


police or a court does not become a “correctional record” merely because 


it is provided to the Ministry. Records found to come within s. 49(e) 


were “records created and maintained by the Ministry’s probation and 


parole staff”.   


[19] The adjudicator concluded that the records that the Ministry sought to withhold 


“all appear to relate to pre-trial matters”, and thus do not constitute “correctional records” 


under s. 49(e). He therefore found it “unnecessary to consider [if] they meet the 


requirement that disclosure could reasonably be expected to reveal information supplied 


to the Ministry in confidence.” Nonetheless, he went on to reject the Ministry’s 
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explanation that the information in question should be treated as confidential in order “to 


maintain good relationships with other agencies, to effectively supervise those in 


detention, for community safety, protection of the public, and the security of correctional 


institutions.”  As a result, he was not satisfied that the Ministry’s explanation satisfied the 


requirement that the records originated “in confidence”, within the meaning of s. 49(e). 


Reasons of the Divisional Court  


[20] Having regard to the Supreme Court of Canada’s decision in Dunsmuir v. New 


Brunswick, [2008] 1 S.C.R. 190, the Divisional Court correctly held that the applicable 


standard of review of the adjudicator’s interpretation of s. 49(e) of FIPPA is 


reasonableness. As noted by the court, the approach to assessing the reasonableness of an 


administrative decision is described in Dunsmuir, at para. 47, as follows: 


A court conducting a review for reasonableness inquires into 
the qualities that make a decision reasonable, referring both to 
the process of articulating the reasons and to outcomes. In 
judicial review, reasonableness is concerned mostly with the 
existence of justification, transparency and intelligibility 
within the decision-making process. But it is also concerned 
with whether the decision falls within a range of possible, 
acceptable outcomes which are defensible in respect of the 
facts and law. 


[21] After summarizing the adjudicator’s decision, the Divisional Court set out the 


positions of the parties. The Commissioner defended the adjudicator’s use of the 


dictionary definition of the word “correctional” in s. 49(e), while the Ministry submitted 


that his interpretation was unduly narrow.  According to the Ministry, the adjudicator 
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should have interpreted this term in accordance with the language of the MCSA. The 


court correctly noted, at para. 35, that it was not the court’s function “to determine which 


of two plausible interpretations is correct or more reasonable … but merely to determine 


whether the interpretation proffered by the Adjudicator is reasonable within the test 


outlined by Dunsmuir”. With this in mind, the court considered the six reasons given by 


the adjudicator for interpreting the word “correctional” as he did and found that three of 


his reasons were valid and three were not. 


[22] The court rejected the first reason given by the adjudicator, namely that s. 49(e) 


applies to many institutions with different functions and is not restricted to records 


created and maintained by the Ministry. The court noted, at para. 37, that the records in 


question were “records of the Ministry and not those of another institution.” Moreover, 


neither the adjudicator in his reasons nor the Commission in its submissions to the court  


referred to “any institution not subject to the authority of the Ministry (or indeed the 


MCSA) to which [s. 49(e)] might apply.” 


[23] The court also rejected the fourth reason advanced by the adjudicator.  As the 


court observed, at para. 48, the federal Privacy Act is not a useful comparator for 


interpreting “correctional” in FIPPA, because federal penitentiaries house only sentenced 


inmates.  In contrast, “the majority of inmates in provincial correctional institutions are 


accused persons on remand who have not been convicted or sentenced” (emphasis in 


original). 


20
11


 O
N


C
A


 3
2 


(C
an


LI
I)







 
 
 
 
 
 


 


 
 


 
Page:  13 


[24] The court also rejected as unhelpful the sixth reason given by the adjudicator. The 


adjudicator’s reliance on previous orders of the Commission in which adjudicators had 


found that “records created and maintained by the Ministry’s probation and parole staff” 


were “correctional records” within the meaning of s. 49(e) cannot be taken to mean “that 


records generated prior to sentence that bear on the issue of future supervision and safety 


and security of inmates and staff” are not also exempt (at para. 51). 


[25] The court concluded that the remaining three reasons provided by the adjudicator 


supported the reasonableness of his interpretation of s. 49(e).  The court read the second 


and third reasons of the adjudicator in conjunction with each other and accepted the 


proposition that if the Legislature had wanted to give the word “correctional” in s. 49(e) 


the same meaning as “correctional service” in the MCSA, it could have used appropriate 


language to do so (at para. 39).  


[26] The court also observed, at para. 44, that there was “much force” in the  argument 


advanced by the Commissioner that the adjudicator’s narrow interpretation of s. 49(e) 


would not hamper the Ministry’s ability to provide a safe and secure custodial 


environment for inmates and staff.  According to the court, the Legislature fully 


addressed these concerns in the “law enforcement exemptions [from access to records] in  
20
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s. 49(a) by means of the inclusion of s. 14 and in particular s. 14(2)(d)”3 (emphasis 


added).  In the court’s view, at para. 45, the narrow interpretation given to the word 


“correctional” by the adjudicator could “reasonably be seen to fill the gap to provide 


exemption in respect of records which are strictly correctional in nature.”  On the other 


hand, the Ministry’s interpretation of s. 49(e) would render “largely redundant” the 


exemptions provided in s. 14 of FIPPA.4  


[27] In this regard, the court considered the adjudicator’s interpretation of the word 


“correctional” in s. 49(e) against the provision’s legislative history and particularly, a 


segment of the Report of the Commission on Freedom of Information and Individual 


Privacy 1980, Vol. 3 (Toronto: Queen’s Printer of Ontario, 1980) (“Williams Report”)5,  


at pp. 560-62, where the author “expressed a concern that protection be afforded to 


psychological reports and parole reports because of a fear of retribution or a possible 


chilling effect regarding voluntary opinions by friends and family.” The court concluded 


this aspect of its analysis as follows, at para. 47: 


The Commissioner submits that it is reasonable to infer that s. 
49(e) was enacted to obtain protection for confidential 
sources of probation and parole reports because s. 49(a) was 
enacted for different purposes.  In my view, these 


                                              
3 Section 49(a) of FIPPA states: 


49. A head may refuse to disclose to the individual to whom the information relates personal information, 


(a) where section 12, 13, 14, 14.1, 14.2, 15, 16, 17, 18, 19, 20 or 22 would apply to the disclosure of that 
personal information; 


4  The relevant provisions of s. 14 are set out and discussed below at para. 38ff. 
5 The Williams Report describes record-keeping practices in the Ontario Government regarding the gathering, 
maintenance, and dissemination of personal information in six specific areas, one being “Corrections”.  
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submissions support the reasonableness of the Adjudicator’s 
interpretation of s. 49(e) and in particular whether the 
decision falls within a range of possible, acceptable outcomes 
which are defensible in respect of the facts and law. 


[28] The court also found that the fifth reason advanced by the adjudicator – that the 


interpretation proposed by the Ministry would broaden the exemption in s. 49(e) and 


narrow the right of access contrary to the purposes of FIPPA – was a legitimate factor 


that he could take into account in accordance with the principles of statutory 


interpretation. At the same time, the court observed, at para. 50, that “a strict 


interpretation by itself with respect to exemptions in privacy statutes” does not “endow… 


the interpretation with reasonableness.”  However, in this case, the strict construction 


approach of the adjudicator was “a factor to consider in circumstances where there is 


wording to suggest an interpretation in terms of ordinary usage which is plausible” and “a 


consideration of the interplay between s. 49(a) and 49(e) in the context of exemptions 


provided by s. 49 to the disclosure of personal information to individuals.” 


[29] The court concluded, at paras. 56-59, that the adjudicator was entitled to assign to 


the word “correctional” its plain, ordinary meaning and that there was a justifiable, 


intelligible and transparent reasoning path to his conclusion, notwithstanding that other 


conclusions were possible or even more compelling.  The court was also satisfied that, 


even though the adjudicator advanced some unhelpful reasons for his interpretation, his 


conclusion was within the range of acceptable outcomes as required by the 


reasonableness standard of review. 
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Analysis 


[30] I accept that the adjudicator was entitled to look at dictionary definitions of the 


word “correctional” to try to discern its ordinary meaning. However, while dictionary 


definitions may provide a useful starting point in interpreting a statutory provision, 


“definitions found in dictionaries say very little about the meaning of a word as used in a 


particular context”:  R. Sullivan, Sullivan and Driedger on the Construction of Statutes, 


4th ed. (Toronto: Butterworths, 2002), at p. 27. As Gonthier J. said in Ontario v. 


Canadian Pacific Ltd., [1995] 2 S.C.R. 1031, at para. 67: 


A review of these cases indicates that courts have generally 
looked to dictionary definitions of the word … as a starting 
point in the interpretive process. However, the proper legal 
interpretation … is context- and fact-specific, and this may 
require a refinement of the definition in a particular 
circumstance. [Emphasis added.] 


[31] In my view, this is a case where refinement of the dictionary definition of the word 


“correctional” was required in order to reach a reasonable interpretation of s. 49(e).  With 


respect to the adjudicator, after consulting the dictionary definition of the word 


“correction”, the next place to look would have been the legislation in Ontario that 


governs corrections.  Instead, the adjudicator simply assumed that s. 49(e) applies to 


“many institutions under the Act that carry out different functions than the Ministry”. The 


Divisional Court disagreed with the adjudicator on this point. The court observed, at para. 


37, that the records “at issue on this application are records of the Ministry and not those 


of another institution.”  Moreover, the court noted that neither the adjudicator nor the 
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Commission had identified “any institution not subject to the authority of the Ministry (or 


indeed the MCSA) to which the provision might apply.” 


[32] In this court, presumably in an effort to fill that gap, the Commissioner referred to 


the Child and Family Services Act, R.S.O. 1990, c. C.11 (“CFSA”) and directed us to 


provisions that relate to the detention of young persons in places of open and secure 


custody. The Ministry of Children and Youth Services has as part of its mandate the 


operation of open and secure custodial facilities for young persons.  


[33] Be that as it may, I find the Commissioner’s reference to the CFSA unpersuasive. 


The CFSA, like the MCSA, contains provisions that deal with young persons who are 


detained in custody pending trial:  see ss. 93 and 94 of the CFSA. To that extent, this 


legislation supports the Ministry’s contention that the word “correctional” in FIPPA has a 


broader meaning than the adjudicator was prepared to give it, considering that the 


correctional services mandate of the respective Ministries relates to both pre- and post-


sentence detention of adults and youth alike. 


[34] Indeed, under the MCSA, the term “correctional services” encompasses a much 


wider range of services than the punitive/reformative measures referred to in the 


dictionaries consulted by the adjudicator. Manifestly, the term captures inmates in 


custody awaiting trial. Under s. 5 of the Act, the Ministry is responsible for supervising 


“the detention and release of inmates”, as well as parolees and probationers. As 


mentioned, an “inmate” includes someone who is “otherwise detained in lawful custody 
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under a court order”.  The Ministry points out that, under this definition, an inmate would 


include persons who have been denied bail and are in custody awaiting trial, as well as 


persons who are being held for immigration or extradition hearings. On the adjudicator’s 


interpretation of the word “correctional” in s. 49(e), records relating to those inmates 


would not come within the purview of the provision since they would not relate to “the 


punishment and rehabilitation of offenders after a finding of wrongdoing.”  


[35] In concluding that the dictionary meaning of the word “correctional” represents a 


plausible interpretation of the word “correctional” in s. 49(e), the Divisional Court relied 


on the second and third reasons given by the adjudicator for interpreting the word 


“correctional” in s. 49(e) as he did. The adjudicator was of the view that the law 


enforcement exemptions in ss. 14(1) and (2) of FIPPA were specifically meant to 


“encompass functions such as investigation, enforcement, court proceedings, or pre-trial 


detention.”  The Divisional Court observed, at para. 45, that giving effect to the 


Ministry’s suggested interpretation of s. 49(e) would render those provisions largely 


redundant. 


[36] As indicated, the Divisional Court accepted the adjudicator’s determination that 


the exemptions in s. 14 of FIPPA, and particularly the exemption in s. 14(2)(d), are 


meant to apply to pre-trial records in the custody of the Ministry. Indeed, as I read the 


reasons of the Divisional Court, it was primarily this aspect of the adjudicator’s analysis 


that led the court to conclude that his proposed interpretation of the word “correctional” 
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in s. 49(e) fell “within a range of possible, acceptable outcomes which are defensible in 


respect of the facts and law.” 


[37] With respect, I do not agree with the Divisional Court on this point. Specifically, I 


do not accept that the exemptions in s. 14 of FIPPA were meant to address the records in 


the Ministry’s possession, now limited to police records, which the Ministry is seeking to 


protect. Nor do I share the Divisional Court’s view that the Ministry’s proposed 


interpretation of the word “correctional” in s. 49(e) would render the s. 14 exemptions 


redundant.  


[38] I first explain why, in my view, s. 14(2)(d) of FIPPA does not apply to the records 


that the Ministry seeks to withhold.  Section 14(2)(d) reads as follows: 


14. (2) A head may refuse to disclose a record,  


… 


(d) that contains information about the history, supervision or 
release of a person under the control or supervision of a 
correctional authority. [Emphasis added.] 


[39] There are two reasons why the Ministry could not rely on that exemption.  First, s. 


14(2)(d) refers to records relating to a person “under the control or supervision of a 


correctional authority” (emphasis added). On the adjudicator’s interpretation of the word 


“correctional” in s. 49(e), if he is to be consistent, the records in issue would not be 


covered by s. 14(2)(d) since they were created while the requester was in pre-trial 


custody and therefore not under the control or supervision of a “correctional” authority.  
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Of course, if “correctional” is read in a way that reflects the wider range of correctional 


services that the Ministry provides, then this first reason would not be an impediment to 


the application of the s. 14(2)(d) exemption. 


[40] The second, and more compelling, reason for concluding that s. 14(2)(d) can have 


no application to the records in question stems from previous orders of the Commission 


in which the Commission has maintained that s. 14(2)(d) only applies to cases where the 


requester is presently under the control or supervision of a correctional authority. The 


decision of the Commission in Re Ontario (Solicitor General), 1994 CanLII 6597 (ON 


I.P.C.) illustrates the point. At pp. 2 and 3 of his reasons, Assistant Commissioner Irwin 


Glasberg stated: 


In Order 98, former Commissioner Sidney B. Linden 
interpreted the wording of section 14(2)(d) in the following 
fashion: 


In my view, the purpose of subsection 14(2)(d) 
is to allow an appropriate level of security with 
respect to the records of individuals in custody. 
I am not prepared to extend the application of 
this provision so far as to allow it to be used to 
deny access to information simply on the basis 
that the requester, no longer in custody, is 
seeking information about himself.  


I agree with this interpretation and adopt it for the purposes of 
this appeal. 


In its representations, the Ministry indicates that, when the 
appellant filed his access request, he was on probation after 
having served a prison sentence. On March 11, 1994, 
however, the probation order expired. Since the appellant is 
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no longer under the control or supervision of a correctional 
authority, I find that the section 14(2)(d) exemption does not 
apply to the information at issue. [Emphasis added.] 


[41] Applying Commissioner Glasberg’s reasons to this case, s. 14(2)(d) can have no 


application since the requester was out of custody and not under the control or 


supervision of a correctional authority when he requested the records in issue. Thus, if s. 


14 of FIPPA is to apply, resort must be had to the “less specific” exemptions to which the 


Commissioner refers, namely, ss. 14(1)(e), (i), (j), (k) and (l).  


[42] The relevant provisions of s. 14(1), found under the heading “Law enforcement”, 


are as follows:  


14. (1) A head may refuse to disclose a record where the 
disclosure could reasonably be expected to, 


    ... 


(e) endanger the life or physical safety of a law enforcement    
officer or any other person; 


… 


(i) endanger the security of a building or the security of a 
vehicle carrying items, or of a system or procedure 
established for the protection of items, for which protection is 
reasonably required; 


(j) facilitate the escape from custody of a person who is under 
lawful detention; 


(k)  jeopardize the security of a centre for lawful detention; or 
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(l) facilitate the commission of an unlawful act or hamper the 
control of crime. 


[43] In my respectful view, those provisions were not meant to apply to the police 


records that the Ministry is seeking to protect.  As noted, the exemptions in s. 14 are 


found under the heading “Law enforcement”. That term is defined term in s. 2(1) of 


FIPPA as follows: 


“law enforcement” means, 


(a) policing, 


(b) investigations or inspections that lead or could lead to 
proceedings in a court or tribunal if a penalty or sanction 
could be imposed in those proceedings, or 


(c) the conduct of proceedings referred to in clause (b);  


[44] On their face, the s. 14(1) exemptions appear to be directed at records generated 


by the police and/or records containing information supplied by the police. To that extent, 


they would seem to capture the police records that the Ministry is seeking to protect.  


However, in my view, the s. 14(1) exemptions are not meant to apply to such records 


because the exemptions are all harm-based. In other words, as pointed out by counsel for 


the Commissioner in written argument, the exemptions in s. 14(1) will be granted “where 


an institution is able to demonstrate that disclosure could reasonably be expected to result 


in one of the harms specified ... under section 14”.   
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[45] The adjudicator was of the view that the harm requirement that forms an essential 


part of the exemptions in s. 14 is also a requirement of s. 49(e). At p. 13 of his reasons, he 


stated:  


For section 49(e) to apply, the institution must demonstrate 
that disclosure of the information “could reasonably be 
expected to” lead to the specified result. To meet this test, the 
institution must provide “detailed and convincing” evidence 
to establish a “reasonable expectation of harm”. Evidence 
amounting to speculation of possible harm is not sufficient 
[Ontario (Workers’ Compensation Board) v. Ontario 
(Assistant Information and Privacy Commissioner) (1998), 41 
O.R. (3d) 464 (C.A.)]. [Emphasis added.] 


[46] In Ontario (Workers’ Compensation Board), cited by the adjudicator, the issue 


before this court turned on the Commissioner’s interpretation of ss. 17(1)(a) and (c) of 


FIPPA and his finding that the exemptions contemplated by those provisions had not 


been made out on the evidence. Sections 17(1)(a) and (c) read as follows: 


17. (1) A head shall refuse to disclose a record that reveals a 
trade secret or scientific, technical, commercial, financial or 
labour relations information, supplied in confidence implicitly 
or explicitly, where the disclosure could reasonably be 
expected to, 


(a) prejudice significantly the competitive position or 
interfere significantly with the contractual or other 
negotiations of a person, group of persons, or 
organization; 


… 


(c) result in undue loss or gain to any person, group, 
committee or financial institution or agency; ... 
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[47] In determining whether the exemptions in s. 17(1)(a) and (c) applied, the 


Commissioner stated that the following three-part test had to be satisfied:  


 (1) the record must reveal information that is a trade secret 
or scientific, technical, commercial, financial or labour 
relations information; and  


(2) the information must have been supplied to the Board 
in confidence, either implicitly or explicitly; and 


(3) the prospect of disclosure must give rise to a 
reasonable expectation that one of the types of injuries 
specified in ss. 17(1)(a) and/or (c) will occur. 
[Emphasis added.] 


[48] In relation to part three of the test, the Commissioner concluded that “detailed and 


convincing” evidence was needed to establish a reasonable expectation of harm. 


Evidence amounting to speculation about possible harm would not suffice. In reviewing 


the Commissioner’s decision, our court held that his conclusion in this regard was not 


unreasonable and it rejected the argument that the Commissioner had modified the 


interpretation of the exemptions and changed the standard of proof needed to make them 


out. In the court’s opinion, the words “detailed and convincing” simply “describe the 


quality and cogency of the evidence required to satisfy the onus of establishing 


reasonable expectation of harm” (at para. 26). 


[49] In my view, the decision in Ontario (Workers’ Compensation Board) exposes a 


very real problem that would be presented to the Ministry if it were required to bring 
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itself within one of the s. 14(1) exemptions.  This decision also exposes a significant error 


made by the adjudicator in his interpretation of the requirements of s. 49(e). 


[50] The problem that would be created for the Ministry if it were required to bring 


itself within one of the s. 14(1) exemptions is that it would need to be able to assess 


whether the release of a particular “correctional record”, including police records, would 


result in one of the harms specified in the s. 14(1) exemptions.  Yet how could the 


Ministry be expected to marshal the “detailed and convincing” evidence needed to 


establish a particular harm when, in most instances, it will have received limited pieces of 


information about the requester from the police?  Surely, the Ministry cannot be expected 


to be fully apprised of investigations that police may be conducting in relation to an 


inmate, much less the adverse consequences that may result if the records being requested 


are disclosed. 


[51] Viewed that way, it seems doubtful that the Legislature intended to put the 


Ministry to the task of establishing one of the s. 14(1) exemptions in respect of 


“correctional records” given that, unbeknownst to the Ministry, such records, including 


police records, might well contain sensitive information relating to ongoing police 


investigations, or reveal the identity of a police informer, or more generally, provide a 


window into law enforcement techniques. 


[52] As for the adjudicator’s interpretation of s. 49(e), in my respectful view, he erred 


in importing a “harm” element into the provision. To qualify for a s. 49(e) exemption, the 
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Ministry need only show that the records it seeks to protect are “correctional” records, the 


disclosure of which “could reasonably be expected to reveal information supplied in 


confidence”. It does not have to go further and demonstrate, on detailed and convincing 


evidence, that a particular harm would result if the information were to be disclosed. 


[53] It follows, in my view, that interpreting s. 49(e) as the Ministry proposes would 


not render the s. 14 exemptions redundant. It would instead provide the Ministry with a 


workable means of protecting “correctional records” so long as the Ministry could show 


that the information contained in them was supplied in confidence. This interpretation 


would not put the Ministry to the difficult, if not insurmountable, task of having to 


demonstrate that disclosure of the records would likely lead to a particular harm.   


[54] The Commissioner claims that the Williams Report supports the adjudicator’s 


conclusion that s. 49(e) was enacted to protect sensitive information that family members 


and friends of the inmate/offender might be willing to provide to probation and parole 


officers on a promise of confidentiality. Having reviewed the relevant sections of the 


Williams Report, I do not doubt that s. 49(e) was enacted in part to protect sensitive 


information provided on a confidential basis by family members and friends to parole and 


probation officers.  However, I do not accept that s. 49(e) was enacted exclusively for 


that reason. I see no principled reason why the less stringent s. 49(e) test should only 


apply to information supplied by family members and friends to parole and probation 


officers at the post-sentence stage but not to information supplied by the police to 
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corrections at the pre-trial/pre-sentence stage.  Surely sensitive information provided by 


the police or anyone else for that matter should receive the same protection. 


[55] The Williams Commission was concerned with privacy issues at all stages of the 


correctional process, including the pre-trial custodial stage. The Report recognizes, at 


p. 561, that inmate files may contain information that is used in making decisions “about 


the kind of institution he [an inmate] is to be assigned to, any special treatment he is to 


receive, and whether he will be granted a temporary absence permit.” The Report notes 


that while an inmate may be aware of “much of the information leading to these 


decisions, the inmate is not normally permitted to see the actual file.” Likewise, the 


Report adverts to the fact that inmates may not see “the inmate record card (which may 


indicate, for example, that the inmate is assaultive, a sexual deviate, or an arsonist) nor 


generally know the contents of the progress reports or psychiatric assessments.”  


[56] Bearing in mind the obvious – that at every stage of the process, be it at the pre-


trial custodial stage or the post-sentence supervisory stage, correctional authorities are 


liable to be exposed to sensitive information about an inmate that has been provided on a 


confidential basis – there is, in my view, no good reason to treat the various stages of the 


custodial process as water-tight compartments. 


[57] And that, I believe, is where the adjudicator made a significant error in his analysis 


and rendered an interpretation of “correctional records” that is outside the range of 


possible, acceptable outcomes that are defensible in respect of the facts and law.  In 


20
11


 O
N


C
A


 3
2 


(C
an


LI
I)







 
 
 
 
 
 


 


 
 


 
Page:  28 


deciding whether records are “correctional” records within the meaning of s. 49(e), the 


adjudicator created an artificial and in my view, unworkable distinction between pre- and 


post-sentencing records.  


[58] The correctional system does not operate in water-tight compartments. An inmate 


serving an 18-month sentence could very well be detained at the Toronto Jail awaiting 


trial on additional charges.  In that situation, on the adjudicator’s interpretation of 


“correctional records”, it would be necessary to try to discern whether the records 


maintained by the correctional authorities are “correctional records” under s. 49(e) 


because the inmate is serving an 18-month sentence, or if they are not “correctional 


records” because the inmate is in pre-trial custody on other matters. 


[59] Other difficulties would arise in respect of maintaining records related to offenders 


who have been convicted but not yet sentenced.  The adjudicator’s interpretation of 


“correctional” is such that the word does not apply “to matters such as investigation, 


prosecution, court proceedings, and pre-trial and pre-sentence detention” (emphasis 


added) (p. 17).  However, s. 719(3) of the Criminal Code, R.S.C. 1985, c. C-46 allows 


the sentencing judge to take pre-sentence custody into account in fixing the appropriate 


sentence. In so doing, the sentencing judge may properly consider the inmate’s behaviour 


during the period of pre-trial or pre-sentence custody. On the adjudicator’s definition of 


“correctional”, any records in respect of an inmate that are generated before sentencing, 


would not qualify as correctional records.  Indeed, his definition suggests that, for 
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purposes of vetting requests under s. 49(e), the correctional authorities should maintain 


two sets of files, one for records that pertain to sentencing matters, and the other for 


records that pertain to pre-sentencing matters.  This requirement is at odds with the 


functioning of the sentencing process under the Criminal Code. 


[60] Further concerns arise from the adjudicator’s interpretation in connection with 


inmates who are being held for immigration hearings or extradition proceedings. 


According to the adjudicator, records kept by corrections officials in relation to those 


inmates could never be “correctional records” within the meaning of s. 49(e), regardless 


of the fact that they may contain sensitive information supplied in confidence by a third 


party. 


[61] In construing the word “correctional” in s. 49(e) to mean post-sentence records, 


the adjudicator was clearly influenced by the principle of statutory construction that 


exemptions should be construed narrowly. He was also guided by the twin purposes in ss. 


1(a) and (b) of FIPPA to the effect that rights of access should be liberally construed and 


exemptions should be limited and specific.  I have no difficulty with the adjudicator 


wanting to narrow the ambit of the exemption in s. 49(e). My problem lies with the way 


he went about it.  


[62] Rather than defining the word “correctional” in s. 49(e) in a way that creates an 


artificial and in my view, unworkable distinction between pre- and post-sentencing 
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records, he should have focused on the confidentiality aspect of the provision to narrow 


its reach. 


[63] In oral argument, counsel for the Ministry indicated that the Ministry is seeking 


blanket protection for all police records on the basis that the information contained in 


such records is supplied in confidence. I make no comment on the validity of that 


submission. It will be for the new adjudicator to determine, on the basis of the evidence 


presented, whether such a blanket protection is warranted. 


[64] Although the adjudicator in the present matter referred briefly to the issue of 


confidentiality, it played a minor role in his reasons. That was understandable given his 


interpretation of the word “correctional” in s. 49(e). As he observed, having found that 


the records in issue were not “correctional” records, it was “unnecessary to consider” if 


they met the confidentiality requirement of s. 49(e). While it is true that the adjudicator  


nonetheless provided brief reasons for concluding that the records in issue did not meet 


the confidentiality requirement, his analysis did not fully address what I consider to be 


the critical issue of confidentiality. Because of that, I have concluded that the matter 


should be remitted to the Commission for reconsideration by a different adjudicator.   


Conclusion 


[65] In the result, I would allow the appeal, set aside the order of the adjudicator and 


remit the matter to the Commission to be considered afresh.  
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Costs 


[66] The parties are not seeking costs. Accordingly, there will be no order as to costs. 


 
 
 Signature: “M. J. Moldaver J.A.” 
   “I agree Janet Simmons J.A.” 
   “I agree E.E. Gillese J.A.” 
 
 
 
 
 
RELEASED:  “MJM” JANUARY 17, 2011 
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Her Majesty the Queen ex. rel. 
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On appeal from the decision of the Provincial Offences Appeal Court dated 
December 20, 2017 by Justice John N. Olver of the Ontario Court of Justice, 
dismissing the appeal from the conviction entered on August 24, 2017 by Justice 
of the Peace Maxine Coopersmith of the Ontario Court of Justice. 


ENDORSEMENT 


OVERVIEW 


[1] On August 19, 2015, Lindsey Morillo was charged with the offence of 


speeding on Highway 2 in the Region of Durham. A regional Traffic Services Unit 
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officer claims to have clocked Mr. Morillo’s vehicle with his radar system, 


travelling at 107 kilometres per hour in what proved to be a 70 kilometre per hour 


zone. Mr. Morillo denies that he was speeding. He claims that he was travelling 


within the speed limit in the flow of traffic. He does not directly challenge the 


functioning of the radar system. In his view, however, it is not possible that he 


was travelling at 107 kilometres an hour because he was slowing to make a turn 


when the officer purportedly measured his speed. 


[2] The officer and Mr. Morillo testified about their conflicting accounts of what 


happened at two separate trials. Mr. Morillo was convicted at both of those trials. 


His first conviction was overturned because the presiding Justice of the Peace 


erred in applying the rule in R. v. W.(D.), [1991] 1 S.C.R. 742. An appeal from his 


second conviction to a Provincial Offences Appeal Court Judge was 


unsuccessful. Mr. Morillo is now moving under Provincial Offences Act, R.S.O. 


1990, c. P. 33 (“POA”), s. 139(1), for leave to appeal that decision to this court. 


[3] Mr. Morillo has been self-represented in all proceedings, including this 


motion for leave to appeal. 


[4] For the reasons that follow, I grant his motion for leave to appeal. 


THE LEGAL TEST FOR LEAVE 


[5] The relevant parts of s. 139 of the POA state: 


Appeal to Court of Appeal 
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139(1) An appeal lies from the judgment of the Ontario Court of 
Justice in an appeal under section 135 to the Court of Appeal, with 
leave of a judge of the Court of Appeal, on special grounds, upon 
any question of law alone. 


Grounds for leave 


(2) No leave to appeal shall be granted under subsection (1) unless 
the judge of the Court of Appeal considers that in the particular 
circumstances of the case it is essential in the public interest or for 
the due administration of justice that leave be granted. 


[Emphasis in original.] 


[6] The test for securing leave to appeal to the Court of Appeal under POA, s. 


139(1) is “very high”: R. v. El-Kasir, 2017 ONCA 531, at para. 21, citing Vaughan 


(City) v. Antorisa Investments Ltd., 2012 ONCA 586 1 M.P.L.R. (5th) 240, at 


para. 8. See also R. v. Ul-Rashid, 2013 ONCA 782, at para. 17; and R. v. Farah, 


2013 ONCA 362, at para. 16.  


[7] The text of s. 139(1) and the relevant jurisprudence of this court make 


clear that leave to appeal can be granted only on questions of law alone, and 


only where there are “special grounds”: El-Kasir, at para. 21; Ul-Rashid, at para. 


17; and Farah, at para. 16. 


[8] What constitutes “special grounds” is informed by the direction in s. 139(2) 


that leave to appeal shall not be granted under s. 139(1) unless the judge 


“considers that in the particular circumstances of the case it is essential in the 


public interest or for the due administration of justice that leave be granted”: Ul-


Rashid, at para. 17. 
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[9] In order to meet this standard, Trotter J.A. held in Ontario (Ministry of 


Environment and Climate Change) v. Sunrise Propane Energy Group Inc., 2018 


ONCA 461, at paras. 15-16 that, in respect of leave under s. 131 of the POA, the 


legal issue raised should be significant and have some broad importance. These 


same considerations equally apply to leave motions under s. 139 of the POA. 


Generally speaking, the implications of the legal issue should go beyond the 


case at hand. The strength of the proposed grounds of appeal is also a material 


consideration if there is a real risk that there may have been a miscarriage of 


justice or a denial of procedural fairness: Ul-Rashid, at paras. 25-27. 


ANALYSIS 


A. IS MR. MORILLO APPEALING ERRORS OF LAW? 


[10] In my view, appellate courts ought not to take a rigid or technical approach 


when identifying the grounds of appeal that a self-represented litigant is raising 


when seeking leave to appeal under POA, s. 139. 


[11] The Canadian Judicial Council’s Statement of Principles on Self-


Represented Litigants and Accused Persons has been endorsed by the Supreme 


Court of Canada in Pintea v. Johns, 2017 SCC 23, [2017] 1 S.C.R. 470, at para. 


4, and by this court in Moore v. Apollo Health & Beauty Care, 2017 ONCA 383, at 


paras. 42-45, and in R. v. Tossounian, 2017 ONCA 618, 354 C.C.C. (3d) 365, at 


paras. 36-39. According to these principles, self-represented persons are 
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expected to familiarize themselves with relevant legal practices and to prepare 


their own case. However, self-represented persons should not be denied relief on 


the basis of minor or easily rectified deficiencies in their case. Judges are to 


facilitate, to the extent possible, access to justice for self-represented persons. 


[12] Appellate judges should therefore attempt to place the issues raised by a 


self-represented litigant in their proper legal context. In my view, when this is 


done it is evident that Mr. Morillo is appealing errors of law, and that there is a 


foundation in the record that those errors may have occurred. 


B. THE W.(D.) ERROR 


[13] In the draft notice of appeal filed in this matter, Mr. Morillo raised issues 


about the failure of the Provincial Offences Appeal Court Judge to recognize that 


the Justice of the Peace mishandled the credibility evaluation. Although Mr. 


Morillo has not explicitly pled a W.(D.) error, the responding party recognizes that 


this ground of appeal raises issues relating to the proper application of the W.(D.) 


rule. The responding party contends, in support of its position, that the Justice of 


the Peace properly applied the W.(D.) test. In my view, Mr. Morillo’s appeal 


therefore embraces the claim that the Provincial Offences Appeal Court Judge 


erred by failing to review whether the Justice of the Peace’s application of the 


rule in W.(D.) was legally sound. 
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[14] The rule in W.(D.) is intended to ensure that reasonable doubt is properly 


applied where the credibility or reliability of evidence inconsistent with guilt is in 


issue: R. v. D.(B.), 2011 ONCA 51, 266 C.C.C. (3d) 197, at paras. 102ff; and R. 


v. Phillips, [2001] O.J. No. 83 (C.A.), 139 O.A.C. 282, leave to appeal refused 


[2001] S.C.C.A. No. 32 and [2002] S.C.C.A. No. 609. The rule applies in this 


case because Mr. Morillo offered evidence at his trial inconsistent with his guilt, 


and the credibility and reliability of that evidence – and the competing evidence of 


the officer – was called into question. 


[15] The Justice of the Peace recognized that the W.(D.) rule applied and cited 


it. In my view, however, there is strong reason to believe that she then 


misapplied it. She appears to have engaged in the very kind of credibility contest 


reasoning that the rule was intended to prevent, by deciding which competing 


version of events she preferred. 


[16] After reciting the differences between the competing versions of events, 


the Justice of the Peace said: 


So I have to look at, whose evidence can I rely on? 
Well, I’ll tell you, the one who has used the device, the 
one who compared their visual observations, the one 
who is trained to use that device, made sure it was 
functioning properly. That’s the evidence I am going to 
rely on, not your evidence when you saw a sign that 
said the speed limit was 70, that you had vehicles in 
front and behind you and you were keeping up with 
traffic. That is not as reliable as the officer’s evidence. 
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For that reason, I am going to accept the evidence of 
the officer and I find you guilty of speeding 107 
kilometres per hour in a 70 kilometre zone contrary to 
section 128 of the Highway Traffic Act. 


[17] The genesis of the Justice of the Peace’s apparent error may possibly be 


traced to a misconception of how credibility contests are to be adjudicated: 


Now, I’m also very well aware not to turn this into a 
credibility contest between you and an officer and 
simply choose one side without properly and carefully 
giving the other side fair consideration of the evidence 
in the context of all of the evidence. 


[18] In my view, this is not accurate. Credibility contests are not properly 


resolved by choosing one side after carefully giving the other side fair 


consideration in the context of all of the evidence. They are resolved by ensuring 


that, even if the evidence inconsistent with guilt is not believed or does not raise 


a reasonable doubt, no conviction will occur unless the evidence that is accepted 


proves the guilt of the accused beyond a reasonable doubt. The decision of the 


Justice of the Peace fails to make that determination. It appears that she found 


Mr. Morillo guilty because she judged that his evidence was not as reliable as the 


officer’s evidence. This would be a legal error, indeed the very error made in 


W.(D.) itself. 


[19] In my view, there is also strong reason to believe that the Provincial 


Offences Appeal Court Judge erred by not recognizing that the Justice of the 


Peace may have committed such a W.(D.) error. Instead, he supported the 
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Justice of the Peace’s analysis, and concluded, “[t]here’s no error that I can see 


that the Justice made that would allow me to grant your appeal and give you a 


third opportunity at trial.” 


C. PREVENTING IMPEACHMENT ON PRIOR INCONSISTENT 
TESTIMONY 


[20] When Mr. Morillo sought to confront the officer with inconsistencies 


between his testimony at the retrial and his testimony at the first trial, the Justice 


of the Peace refused to allow it. She apparently laboured under the 


misconception that since retrials are to be determined on their own evidence, no 


use should be made of testimony taken at the prior trial, even to demonstrate 


inconsistency. If this is so, she erred in law. It is trite law that prior inconsistent 


testimony from a first trial can be used to impeach a witness at a retrial. 


[21] This apparent error showed itself early in Mr. Morillo’s cross-examination 


of the officer. Mr. Morillo was attempting to cross-examine the officer about an 


inconsistency that he believed existed between the officer’s testimony and 


evidence the officer gave at the first trial, about the age of the car Mr. Morillo was 


driving. His question was interrupted by the Justice of the Peace: 


The Court: Okay. I’m not going to go to a previous 
hearing … 


Mr. Morillo: Okay 


The Court:  ... okay? This is a brand … 


Mr. Morillo:  This is just …. 
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The Court:  … new trial, sir. 


[22] Almost immediately after making this ruling, the Justice of the Peace 


invited Mr. Morillo to cross-examine the officer on anything he said differently 


before. Apparently, however, this invitation did not extend to the officer’s 


testimony at the previous trial because, when Mr. Morillo attempted to impeach 


the officer’s testimony about where Mr. Morillo’s vehicle was when the officer first 


saw it, the Justice of the Peace again interjected: “Okay. Are we re-trying the old 


trial? Is that what we’re doing?” This prompted the public prosecutor to add, 


“[e]xactly, if we could stick to the new evidence, please.” 


[23] I recognize that Mr. Morillo was able to get many of the perceived 


contradictions that troubled him before the Justice of the Peace, including 


through his own testimony. But the Justice of the Peace’s apparent legal error in 


restricting Mr. Morillo from using inconsistencies between the officer’s testimony 


and his previous evidence may well have mattered. For example, at the first trial, 


the officer testified that Mr. Morillo’s vehicle was the only one in the westbound 


lanes when he first observed it. This testimony appears to be in significant 


contradiction to the officer’s testimony at the retrial that he could tell that Mr. 


Morillo’s vehicle was speeding because he was pulling away from other 


westbound traffic, most notably a van operated by a woman whose facial 


expression the officer recalled. 
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[24] In my view, Mr. Morillo raised this error as a ground of appeal. In the draft 


notice of appeal he questions the Justice of the Peace’s admonition that he not 


re-try the old case. Mr. Morillo can fairly be taken to be asserting that the Justice 


of the Peace erred in law by undermining his ability to confront the officer with his 


prior inconsistent statements. 


[25] This issue was also before the Provincial Offences Appeal Court Judge, 


but he arguably failed to recognize the error. The Provincial Offences Appeal 


Court Judge found that Mr. Morillo’s challenge to the officer’s evidence was 


deficient because Mr. Morilllo did not impeach the officer with transcripts from the 


first trial. In making that determination, the Provincial Offences Appeal Court 


Judge did not note that the Justice of the Peace considered testimony from the 


first trial to be unavailable for impeachment purposes. It is arguable that even if 


Mr. Morillo had transcripts, unless the Justice of the Peace changed her ruling, 


Mr. Morillo would not have been permitted to use them. 


[26] The Provincial Offences Appeal Court Judge’s ruling also appears to 


endorse the public prosecutor’s protest at trial that if Mr. Morillo wanted to 


challenge the officer with prior testimony, he needed to have transcripts. In my 


view, this proposition is wrong in law. A party need not have a transcript to cross-


examine a witness about their prior inconsistent testimony. Pursuant to s. 20 of 


the Evidence Act, R.S.O. 1990, c. E.23, “[a] witness may be cross-examined as 


to previous statements that have been […] reduced to writing […] without the 
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writing being shown to the witness”. If the witness agrees they made the prior 


inconsistent statement, the contradiction is established. The risk in not having a 


transcript is that if the witness denies making a prior inconsistent statement when 


asked, that denial cannot be contradicted and hence the contradiction cannot be 


proved. Put otherwise, Mr. Morillo would have been well advised to have had the 


transcript of the first trial with him for use in cross-examination, but the absence 


of a transcript does not prevent him from cross-examining the officer about the 


contradictions he believes to exist. 


D. FAILING TO PROVIDE ADEQUATE ASSISTANCE TO A SELF-
REPRESENTED ACCUSED 


[27] The Provincial Offences Appeal Court Judge did a commendable job in 


responding to Mr. Morillo’s needs as a self-represented litigant. He worked to 


understand Mr. Morillo’s bases for appeal. He listened carefully and patiently to 


Mr. Morillo, and was careful to explain to Mr. Morillo why his appeal had failed. 


The Provincial Offences Appeal Court Judge may nonetheless have erred in law 


in endorsing the fairness of the manner in which the trial was conducted, by not 


paying due regard to the fact that Mr. Morillo was unrepresented at trial. 


[28] Specifically, issue can be taken with the following exchanges between the 


Provincial Offences Appeal Court Judge and Mr. Morillo: 


So the Court, the Justice of the Peace on that occasion 
[…] was applying the evidence as she heard it from the 
officer to the facts as you testified to. And I think she 
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acknowledged to some extent that there was some 
differences in the officer’s evidence from trial one to trial 
two that you were trying to point out. The problem was 
you didn’t have a transcript to properly cross-examine 
the officer and these are one of the short comings of 
running a case by yourself. I mean you’re perfectly 
entitled to represent yourself and run a case. The 
problem is where you’re not sure of the evidentiary 
procedures and how to properly cross-examine an 
officer to test their credibility, particularly where you’re 
trying to impeach their credibility because of something 
they may have testified to differently and I understand 
exactly what you’re trying to say that the officer’s 
evidence on some issues changed from one date to the 
next. The issue might well be whether those are 
material issues or not material issues and had you 
properly cross-examined the officer with a transcript 
okay, you may well have been able to establish some 
credibility misgivings that might’ve allowed [the] Justice 
of the Peace to favour your argument a little better, or at 
least to have a reasonable doubt as to the accuracy of 
the speed the officer was testifying to. 


[29] The Provincial Offences Appeal Court Judge then went on to say: 


Well let me just explain to you because as I say you’ve 
had two kicks at the can here and you’re basically 
asking me to grant your appeal so you can have a third 
kick at the can and the issue is how many opportunities 
do we give you at the tax payer’s expense to figure out 
how to properly present your case right. And this is why 
I say you would’ve been well-advised the first time 
around to have representation because you wouldn’t be 
here now. One way or the other it would’ve been 
determined and it would’ve been definitive. But basically 
your grounds of appeal are that you just weren’t able to 
get your points across in your mind. 


[30] In my view, there are arguably several problems with these comments, 


including the suggestion, repeated elsewhere in the Provincial Offences Appeal 
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Court Judge’s reasons, that the fact that this was Mr. Morillo’s second appeal 


was relevant to whether his appeal should be granted. Of course, it was not. 


[31] The difficulty of immediate concern is with the Provincial Offences Appeal 


Court Judge’s comments explaining to Mr. Morillo that his lack of success can be 


attributed, in part, to his lack of familiarity with procedures and the proper manner 


of presenting his case. These comments may fail to allow for the obligation the 


Justice of the Peace had to assist Mr. Morillo, as an unrepresented litigant, in 


achieving a functional understanding of proper procedures and the proper 


manner of presenting a case. In my view, a finding that Mr. Morillo demonstrated 


his incompetence with procedures and the manner of presenting arguably called 


for the Provincial Offences Appeal Court Judge to consider whether the Justice 


of the Peace did enough to assist Mr. Morillo in achieving the base level of 


understanding required. 


[32] The first statement of principle in the Statement of Principles on Self-


Represented Litigants and Accused Persons says: 


Judges, the courts and other participants in the justice 
system have a responsibility to promote opportunities 
for all persons to understand and meaningfully present 
their case, regardless of their representation. 


[33] The principle on “Promoting Equal Justice” empowers the presiding judge 


to “inquire whether [the parties] understand the process and the procedure”, 
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“provide information about the law and evidentiary requirements”, and “modify 


the traditional order of taking evidence”. 


[34] Long before the Statement of Principles on Self-Represented Litigants and 


Accused Persons was adopted in 2006, this court said in R. v. McGibbon (1988), 


45 C.C.C. (3d) 334 (Ont. C.A.), at p. 347: 


Consistent with the duty to ensure a fair trial, the trial 
judge is required within reason to provide assistance to 
the unrepresented accused, to aid him in the proper 
conduct of his defence, and to guide him throughout the 
trial in such a way that his defence is brought out with 
its full force and effect. 


[35] It appears that, when evaluating Mr. Morillo’s challenge to the fairness of 


his trial, the Provincial Offences Appeal Court Judge failed to consider whether 


the Justice of the Peace respected these principles. In my view, Mr. Morillo 


raised this issue in his draft notice of appeal by challenging the propriety of the 


Provincial Offences Appeal Court Judge’s reliance on the shortcomings flowing 


from running a case without counsel, in dismissing his appeal. This ground of 


appeal, therefore, raises an issue of law that finds realistic support in the 


application record. 


E. SPECIAL GROUNDS  


[36] In my view, there are special grounds for granting leave to appeal the 


alleged errors of law that I have identified. 
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[37] Those special grounds do not relate to the unsettled state of the law. The 


legal rules that gird Mr. Morillo’s grounds of appeal are entirely settled and are 


not in need of determination by this court. The special grounds that I recognize 


arise, ironically, from the fact that these errors occurred in a provincial offences 


court, specifically, in traffic court. 


[38] Traffic courts deal with a high volume of offences. This creates practical 


pressures to be efficient and economical. Given the low level offences that are 


prosecuted in these courts, these practical pressures can imperil the proper 


balance between efficiency and due process. In submissions before me, for 


example, the responding party raised concerns about the resources that have 


already been expended on Mr. Morillo’s prosecution on a simple speeding ticket. 


The same preoccupation arguably shows itself in the comments of the Provincial 


Offences Appeal Court Judge about Mr. Morillo wanting a “third kick at the can”. I 


am concerned that the resources pressures I describe, coupled with the low level 


offences prosecuted, can devalue the importance of the procedural and 


substantive protections that those charged, even with traffic offences, are entitled 


to. 


[39] I would not begin to suggest that the fact that a W.(D.) error occurred in 


Mr. Morillo’s first trial, and that the same error arguably occurred in his second 


trial, confirm a systemic problem. I do know, however, that the W.(D.) rule is 


central to the proper conduct of many prosecutions, and it is not without its 
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complexity. This court has yet to affirm the importance of the rule in W.(D.), in 


traffic court prosecutions, or to provide direct guidance to Justices of the Peace 


on its proper application. This case presents a strong record on which to do so, 


because this ground of appeal is strong. I am satisfied that it is essential in the 


public interest and for the due administration of justice that leave be granted to 


accomplish this. 


[40] Traffic court also sees a significant number of self-represented individuals. 


As the responding party agreed in oral submissions, this appeal raises issues 


about the appropriate balance between the Justice of the Peace’s obligation to 


provide guidance and direction to self-represented litigants, and the demands of 


trial efficiency in busy traffic courts where the stakes for the accused tend not to 


be high. I am satisfied that it is essential in the public interest and for the due 


administration of justice that leave be granted to provide this guidance, should 


the presiding panel consider it appropriate to do so. 


[41] I would not conclude that the Justice of the Peace’s apparent error in 


restricting Mr. Morillo’s ability to cross-examine the officer about his prior 


testimony presents special considerations in isolation. However, since leave is 


warranted on the other issues I have identified, and the treatment of this issue 


may enable this court to give guidance on the importance of compliance with 


basic rules of evidence in the conduct of traffic offences, I would grant leave to 


appeal this issue as well. 
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CONCLUSION 


[42] I therefore grant Mr. Morillo leave to appeal the Provincial Offences Appeal 


Court decision of December 20, 2017 pursuant to POA, s. 139(1) on three 


issues, namely: 


 Did the Provincial Offences Appeal Court Judge err in law in failing 


to find that the Justice of the Peace erred in law by misapplying the 


rule in R. v. W.(D.)? 


 Did the Provincial Offences Appeal Court Judge err in law in failing 


to find that the Justice of the Peace erred in law by making an 


erroneous ruling relating to Mr. Morillo’s entitlement to attempt to 


impeach the traffic enforcement officer with his testimony from the 


first trial? 


 Did the Provincial Offences Appeal Court Judge err in law in 


determining that Mr. Morillo had a fair trial, without considering 


whether the Justice of the Peace gave appropriate and sufficient 


direction and guidance to Mr. Morillo as an unrepresented accused? 
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“David M. Paciocco J.A.” 
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David McCaskill, for the moving party 
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Heard: September 26, 2019 


 


REASONS FOR DECISION 


[1] Although the threshold for granting leave to appeal pursuant to s. 131 of 


the Provincial Offences Act, R.S.O. 1990, c. P.33 (“POA”), is very high, I am 


satisfied that this case is one where the resolution of a question of law alone may 


have an impact on the jurisprudence in a way that is of interest to the public at 
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large: Ontario (Labour) v. Enbridge Gas Distribution Inc., 2011 ONCA 13, 382 


D.L.R. (4th) 343, at para. 34.  


[2] The factual matrix in which the question of law arises involves a common 


type of construction project: a municipality enters into a contract for the repair 


and reconstruction of urban municipal roadways. In the present case, a piece of 


heavy equipment backed up without the presence of a signaller, and a human life 


was lost. The legal issue then arises about what, if any, liability the municipality 


may bear for that occurrence under the Occupational Health and Safety Act, 


R.S.O. 1990, c. O.1 (“the OHSA”). 


[3] The respondent, The Corporation of the City of Greater Sudbury 


(“Sudbury”), was charged with offences under the OHSA alleging the 


contravention of statutory duties as a “constructor” and “employer” in respect of 


the road repair project. Sudbury was acquitted on all counts. The Crown’s appeal 


to the Superior Court of Justice was dismissed: 2019 ONSC 3285, 88 M.P.L.R. 


(5th) 158. 


[4] The moving party, Her Majesty the Queen in Right of Ontario (Ministry of 


Labour) (“the Crown”), seeks leave to appeal the acquittals on the basis that both 


courts below erred in their interpretation or application of the OHSA’s definitions 


of “constructor” and “employer”, improperly importing an element regarding the 


degree of the municipality’s control over the project into the definition of 
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“employer” and improperly applying the control element in the definition of 


“constructor”. 


[5] The Crown concedes, at para. 25 of its factum, that control is an essential 


element of the definition of “constructor”. Consequently, its complaint that the 


courts below erred in their assessment of the degree of control exercised by 


Sudbury over the project engages a question of mixed fact and law, which is not 


appealable under POA s. 131. 


[6] However, I am satisfied that a question of law alone is engaged by the 


Crown’s contention that the courts below erred by importing into the definition of 


“employer” an element regarding the degree of control that Sudbury exercised 


over the project. The interpretation of “employer” in the OHSA adopted by the 


courts below may, at the end of the day, be free from legal error. However, a 


large number of municipal infrastructure projects are undertaken in this province 


each year in which the municipality contracts the work out to a third party. 


Whether a municipality may or may not fall within the definition of “employer” in 


respect of such projects by reason of the degree of control it exercises over the 


project engages a question of law alone of interest to the public at large. As such, 


special grounds for leave to appeal exist within the meaning of POA s. 131. 


[7] I recognize that the trial judge also examined Sudbury’s liability on the 


assumption that it was an employer and concluded that Sudbury had established 
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a defence of due diligence. The Crown contends that the trial judge erred at law 


by considering general, not specific, acts of due diligence. The Crown observes 


that the appeal judge did not address the issue of due diligence in his appeal 


reasons. This court has recognized that whether the acts of due diligence are 


sufficiently specific to support a due diligence defence at law may constitute a 


question of law alone sufficient to support granting leave to appeal under POA s. 


131: Her Majesty the Queen v. Petro-Canada (January 30, 2001), Toronto, 


M26383 (Ont. C.A.). In the present case, the Crown’s ground of appeal in respect 


of the due diligence defence is arguable. Notwithstanding that Sudbury contends 


the issue largely turns on facts, not law, I do not regard the trial judge’s findings 


on the due diligence defence as an obstacle to granting leave to appeal on the 


legal question of the definition of “employer”, given the interest to the public at 


large of that legal issue. 


[8] As a result, I grant the Crown leave to appeal from the acquittals of 


Sudbury on the counts that alleged the municipality had breached its duties 


under the OHSA as an “employer”. 


“David Brown J.A.” 
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[1] Leave to appeal from the convictions entered by Justice R. Charney on 


May 15, 2018, with reasons reported at 2018 ONSC 3047, 142 O.R. (3d) 223, is 


granted pursuant to s. 131 of the Provincial Offences Act, R.S.O. 1990, c. P.33. I 


am persuaded that the applicants have satisfied the high test for granting leave 


to appeal: Ontario (Ministry of the Environment and Climate Change) v. Sunrise 


Propane Energy Group Inc., 2018 ONCA 461, at paras. 12-13. Special grounds 


exist in respect of a question of law and it is essential in the public interest that 


leave be granted.  


[2] The conviction appeal raises two main issues of public importance: (i) the 


interpretative principles to be applied apply to determine whether an instrument is 


a “security” within the meaning of s. 1(1) of the Ontario Securities Act, R.S.O. 


1990, c. S.5; and (ii) the closely related issue as to whether a loan agreement of 


the type in the present case is a “security”.  


[3] Both issues concern the regulatory reach of the Ontario Securities Act and 


therefore engage broader public interests beyond the specific interests of the 


parties to this proceeding.  


[4] Both issues require a consideration of the principles guiding the 


interpretation of the term “security”, and its constituent components, in s. 1(1) of 


the Securities Act, including the role, if any, played by the “family resemblance 


test” articulated by United States Supreme Court in Reves v. Ernst & Young, 494 
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U.S. 56 (1990). The British Columbia Court of Appeal and the Alberta Court of 


Appeal have taken different positions on the use that can be made of the Reves 


“family resemblance test” in interpreting securities legislation: see BCSC v. Gill, 


2003 BCCA 169, 11 B.C.L.R. (4th) 102, and R. v. Stevenson, 2017 ABCA 420, 


61 Alta. L.R. (6th) 273, leave to appeal denied [2018] SCCA No. 54. This court 


has not previously considered the issue.  


[5] Leave to appeal is granted on the issues set out in para. 26 of the Moving 


Party’s factum. 


[6] This conviction appeal shall be heard together with the sentence appeal for 


which leave previously was granted. 


“David Brown J.A.” 
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Motion for an order granting leave to appeal from the judgment of Justice G. 
Pockele of the Ontario Court of Justice dated July 17, 2014, dismissing the 
appeal from the conviction entered by the Justice of the Peace dated February 
18, 2014. 


ENDORSEMENT 


[1] The applicant was convicted of speeding under s. 128 of the Highway 


Traffic Act, R.S.O. 1990, c. H.8. His appeal to the Ontario Court of Justice was 


dismissed. He seeks leave to appeal to this court pursuant to s. 139 of the 


Provincial Offences Act, R.S.O. 1990, c. P.33. 
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Facts 


[2] The facts in this case are not disputed. On the date of the offence, January 


30, 2014, the applicant was served with an Offence Notice (Form 3).  


[3] The Offence Notice stated: “You have 15 days from the day you receive 


this notice to choose one of the options on the back of the notice.” The back of 


the notice stated: “If you do not exercise one of the following options within 15 


days of receiving this notice, you will be deemed not to dispute the charge and a 


justice may enter a conviction against you.” It then set out three “options”:   


 Option 1 was to plead guilty and pay the amount of the fine.  


 Option 2 was to plead guilty and make submissions as to the penalty.  It 


was stated that Option 2 required attendance at the designated court office 


on certain days and between certain hours indicated on the notice.  


 Option 3 was to indicate an intention to appear in court to enter a plea of 


not guilty. The form showed the location of the court office, but provided no 


instructions, if Option 3 was exercised, about how the Offence Notice was 


to be delivered to the court office or how the time for delivery of the notice 


was calculated. 


[4] On February 13, 2014, the applicant completed the back of the notice, 


indicating he wanted to exercise Option 3 to have a trial and mailed the notice to 


the designated court office.  
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[5] The applicant’s notice was received on February 18, but a conviction was 


entered by a Justice of the Peace on that date. On February 28, 2014, the 


applicant received a letter dated February 24, 2013, which stated “Your request 


for a trial date was received after the fifteen day period had lapsed and a 


conviction has been registered under section 9 or section 19(1) of the Provincial 


Offences Act.” 


Decision Below 


[6] The applicant appealed his conviction. The central issue concerned the 


calculation of the period of time for him to file his notice of intention to appear in 


court, before he could be “deemed not to dispute” the charge under s. 9(1)(a) of 


the POA and a conviction could be entered under s. 9(2)(a) of the POA. 


[7] The applicant argued his conviction was premature based on an 


application of Rule 4 of the Rules of the Ontario Court (Provincial Division) in 


Provincial Offences Proceedings, R.R.O. 1990, Reg. 200 (“Regulation 200”).  


[8] The Provincial Offences Appeal Judge rejected the applicability of Rule 4 


of Regulation 200 and found the applicant was under a strict obligation to ensure 


his “exercise of option” was received within 15 days. He drew a distinction 


between delivering a “notice” as contemplated in Rule 4 and “exercising an 


option” as stipulated on the Offence Notice. As a result, he found that a person 
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issued a speeding ticket is strictly responsible for effecting delivery of the 


“exercise of option” within 15 days. He summarized his opinion as follows: 


I take the position that if you have a ticket and you want 
to exercise your option within 15 days, then you must 
exercise your option within 15 days by making delivery 
whatever it takes, of the document which exercises your 
option. It must be emphatically and actively exercised 
within 15 days. It is not to be extended by those 
provisions relating to notices to be given or delivered. 
The word “exercising an option” is a different 


terminology and the time period is strict. It has to be 
strict having regard to the necessity of effectively 
administering a court which is already subject of gross 
delay. Accordingly, the appeal will be dismissed. 


[9] Since he concluded Rule 4 of Regulation 200 was inapplicable, he did not 


proceed to consider how it would impact the calculation of the notice period.  


Discussion 


[10] The applicant submits that the correct application of Rule 4 of Regulation 


200 means his notice was filed on time. 


[11] Section 9(1)(a) of the POA states: 


9.  (1)  A defendant is deemed to not wish to dispute the 
charge where, 


(a) at least 15 days have elapsed after the 
defendant was served with the offence notice and 
the defendant did not give notice of intention to 
appear under section 5, did not request a meeting 
with the prosecutor in accordance with section 5.1 
and did not plead guilty under section 7 or 8 
[Emphasis added.]; 
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[12] Rule 4 of Regulation 200 states:  


4.  The following apply to the calculation of a period of 
time prescribed by the Act, section 205.7 or 205.19 of 
the Highway Traffic Act, these rules or an order of a 
court: 


1. The time shall be calculated by excluding the first day 
and including the last day of the period. 


2. Where a period of less than six days is prescribed, a 
Saturday or holiday shall not be reckoned. 


3. Where the last day of the period of time falls on a 
Saturday or a holiday, the day next following that is not 
a Saturday or a holiday shall be deemed to be the last 
day of the period. 


4. Where the days are expressed to be clear days or 
where the term “at least” is added, the time shall be 


calculated by excluding both the first day and the last 
day of the period.  


[13] Section 9(1)(a) of the POA requires that “at least” 15 days must have 


elapsed between the service of the notice and the date of conviction. Rule 4.4 of 


Regulation 200 means that the time is calculated by excluding the first and last 


days of the period. The applicant says that in his case, the period of “at least” 15 


days began on and included January 31, and ended on and included February 


15, 2014. 


[14] February 15, 2014 was a Saturday. As a result, Rule 4.3 of Regulation 200 


becomes important, which designates that if the last day of the period falls on a 
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“Saturday or a holiday”, then the last day is deemed to be the next day that is not 


a Saturday or a holiday. Under s. 2(3) of Rules of the Ontario Court (Provincial 


Division) in Appeals Under Section 135 of the Provincial Offences Act , O. Reg. 


722/94, the definition of “holiday” in the POA includes any Saturday or Sunday 


and the Family Day holiday, which in 2014 was February 17.  


[15] To summarize, it is arguable that the period of “at least” 15 days under s. 


9(1)(a) should have excluded January 30, 2014 – the day of service, and 


February 14 – the 15th day (Rule 4.4, Regulation 200). February 15, 16 and 17 


should have also been excluded from the calculation of “at least 15 days” from 


the date of service (Rule 4.3, Regulation 200). Accordingly, the last day for 


delivery of the Offence Notice was arguably Tuesday, February 18, 2014 – the 


day of the applicant’s conviction.  


[16] It appears, therefore, that the applicant’s appeal on this ground may have 


some merit.  


[17] There is another potential ground of appeal based on the applicant’s 


fundamental complaint that it was unfair to convict him when he believed he was 


complying with the notice he received. This raises the issue of the sufficiency of 


the notice.  


[18] Section 5(2)(b) of the POA provides: 


Notice of intention to appear in offence notice 
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(2)  If the offence notice includes a part with a notice of 
intention to appear, the defendant must give notice of 
intention to appear by, 


(a) completing the notice of intention to appear part of 
the offence notice; and 


(b) delivering the offence notice to the court office 
specified in it in the manner provided in the offence 
notice. [Emphasis added.] 


[19] The Offence Notice received by the applicant, which appears to have been 


a standard form, did not specify the manner of delivery, other than to identify the 


address of the court office. Nor did it contain any information concerning how the 


15 day notice period would be calculated. Arguably, the Offence Notice did not 


comply with the statute because it failed to describe the manner in which the 


notice was to be delivered, if it was sent by mail.   


[20] Section 139 of the POA provides: 


139.  (1)  An appeal lies from the judgment of the 
Ontario Court of Justice in an appeal under section 135 
to the Court of Appeal, with leave of a judge of the Court 
of Appeal, on special grounds, upon any question of law 
alone. 


(2)  No leave to appeal shall be granted under 
subsection (1) unless the judge of the Court of Appeal 
considers that in the particular circumstances of the 
case it is essential in the public interest or for the due 
administration of justice that leave be granted.  
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[21] This test is identical to the test under s. 131 of the POA and jurisprudence 


under that section is equally applicable. In Vaughan (City) v. Antorisa 


Investments Ltd., 2012 ONCA 586, [2012] O.J. No. 4200,   Gillese J.A. observed 


at para. 8: 


The law on s. 131 is well-settled: see, for example, R. v. 


Castonguay Blasting Ltd., 2011 ONCA 292 (in 
Chambers), at paras. 14-15. In order for the Applicants 
to obtain leave, they must establish: (i) special grounds; 
(ii) on a question of law alone; and (iii) that, in the 
particular circumstances of this case, it is essential in 
the public interest or for the due administration of justice 
that leave be granted. What constitutes "special 
grounds" in s. 131(1) is informed by the requirement in 
s. 131(2) that it is essential in the public interest or for 
the due administration of justice that leave be granted. 
The threshold for granting leave is very high. 


[22] In my view, this appeal raises issues concerning the application of 


Regulation 200 and the calculation of the time limits thereunder, and the 


compliance of a prescribed form with the Act. These are questions of law 


involving a statute of general application in the prosecution of provincial offences 


that have potential significance for the rights of motorists throughout the 


province. They appear to be questions of first impression.  


[23] Leave to appeal is therefore granted on the two grounds discussed above. 


It should be noted that the applicant raised an additional ground of appeal 


concerning the calculation of the notice period based on Rule 5 of Regulation 


200. It states a notice delivered by mail shall “be deemed to be given or delivered 
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on the seventh day following the day on which it was mailed.” He submitted Rule 


5 extends the 15 day notice period under s. 9(1)(a) by an additional seven days.  


[24] I am not persuaded this submission has any merit. Based on its plain and 


unambiguous meaning, Rule 5 merely allows individuals to safely assume the 


receipt date of notices delivered by mail. It does not affect the notice deadline. I 


would deny leave to appeal on this ground.  


[25] Pursuant to s. 112 of the POA, I order the applicant’s conviction stayed 


pending his appeal and the disposition thereof. 


[26] The applicant’s request that his appeal be heard by way of teleconference 


may be raised by letter addressed to the Registrar, after the perfection of the 


appeal. 


[27] Amicus provided able assistance in this leave application. I have no doubt 


the appeal panel would also appreciate the assistance of amicus from Pro Bono 


Law Ontario to assist at the hearing of the appeal.  


“G.R. Strathy C.J.O.” 
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[1] This motion relates to the breadth of the duty to report under s. 15(1) of the 


Environmental Protection Act, R.S.O. 1990, c. E. 19 (the “EPA”). 


[2] The moving party, Castonguay Blasting Ltd., seeks leave to appeal the decision of 


Ray J. of the Superior Court of Justice overturning a trial judge’s decision and convicting 


the moving party of failing to fulfill its duty to report pursuant to s. 15(1) of the EPA. 


[3] Ray J., sitting in appeal, determined that the discharge of fly-rock from a blasting 


operation at a highway construction project, which caused property damage to a 


residential home and automobile, was a discharge of a contaminant that caused or was 


likely to cause an adverse effect as defined in the EPA and therefore should have been 


reported forthwith to the Ministry of the Environment. 


The Facts 


[4] The facts in this case were the subject of an agreed statement of fact and may be 


summarized as follows. 


[5] The moving party is in the blasting business wherein it uses explosives in road 


construction.  In the fall of 2007, the moving party was working as a subcontractor on a 


construction project commissioned by the Ontario Ministry of Transportation for the 


widening of provincial Highway 7 in and around the Town of Marmora.  While the 


company was working on the project, rock fragments, known in the industry as “fly-


rock”, were unintentionally released into the air by an explosion at a blasting site.  The 


fly-rock flew about 90 metres causing damage to a house and an automobile.  There were 
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no personal injuries.  The owners of the property were compensated by the moving party 


in an amount in excess of $15,000. 


[6] The blast was reported to the Ministry of Labour as required under the 


Occupational Health and Safety Act, R.S.O. 1990, c. O1.  The moving party did not 


report the incident to the Ministry of the Environment. 


[7] The moving party was charged with failing to report the blast under s. 15(1) of the 


EPA. 


[8] The EPA provides for a duty to report in the following circumstances: 


15.  (1)  Every person who discharges a contaminant or 
causes or permits the discharge of a contaminant into the 
natural environment shall forthwith notify the Ministry if the 
discharge is out of the normal course of events, the discharge 
causes or is likely to cause an adverse effect and the person is 
not otherwise required to notify the Ministry under section 
92.  


[9] “Contaminant” is defined in s. 1 of the EPA to include “any solid… resulting 


directly or indirectly from human activities that causes or may cause an adverse effect”.  


[10] “Adverse effect” is defined in s. 1(1) of the EPA to mean one or more of the 


following: 


(a) impairment of the quality of the natural environment for 
any use that can be made of it, 


(b) injury or damage to property or to plant or animal life, 


(c) harm or material discomfort to any person, 


(d) an adverse effect on the health of any person, 
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(e) impairment of the safety of any person, 


(f) rendering any property or plant or animal life unfit for 
human use, 


(g) loss of enjoyment of normal use of property, and 


(h) interference with the normal conduct of business[.] 


Decisions Below 


[11] At trial in the Ontario Court of Justice the moving party was acquitted.  The trial 


judge held that it was “inconceivable that the Environmental Protection Act would be 


interpreted so broadly as to consider that this was an ‘environmental’ event.”  He 


reasoned that “the purpose of the legislation is to broadly protect the natural environment.  


It does not, and was never intended, to capture the events which occurred here.”  In 


consequence, he found that s. 15 of the EPA did not apply and the moving party had no 


duty to report this incident to the Ministry of the Environment. 


[12] On appeal, Ray J. of the Superior Court of Justice overturned this decision and the 


moving party was convicted.  He found that there is nothing in the EPA that limits the 


application of the duty to report in s. 15 to the natural environment or an environmental 


event as was decided by the trial judge.  He decided that the fly-rock constituted a 


contaminant and that the damage to the house and automobile amounted to an “adverse 


effect” within the meaning of any one of ss. 1(1)(b), (e) or (h).  It is this decision that the 


moving party seeks to appeal.  
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The Test for Leave to Appeal 


[13] The Provincial Offences Act, R.S.O. 1990, c. P.33 (the “POA”), requires leave to 


appeal this decision to this court: 


131.  (1)  A defendant or the prosecutor or the Attorney 
General by way of intervention may appeal from the 
judgment of the court to the Court of Appeal, with leave of a 
judge of the Court of Appeal on special grounds, upon any 
question of law alone or as to sentence. 


(2)  No leave to appeal shall be granted under subsection (1) 
unless the judge of the Court of Appeal considers that in the 
particular circumstances of the case it is essential in the 
public interest or for the due administration of justice that 
leave be granted. 


[14] Thus, the moving party must satisfy two requirements:  special grounds and a 


question of law alone.  What constitutes “special grounds” in s. 131(1) is informed by s. 


131(2), that is, whether it is essential in the public interest or for the due administration of 


justice that leave to appeal be granted. 


[15] The threshold for granting leave to appeal is very high:  see Ontario (Labour) v. 


Enbridge Gas Distribution Inc., 2011 ONCA 13. 


Analysis 


[16] The moving party has raised several grounds of appeal, the thrust of which, based 


upon a construction of the EPA, is that the potential environmental impact of an incident 


must be more than trivial or minimal before the incident gives rise to a duty to report.  In 


support of this position, the moving party argues that the relevant sections of the statute 
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must be interpreted consistently with the scheme and purpose of the EPA, as set out in s. 


3(1): 


The purpose of this Act is to provide for the protection and 
conservation of the natural environment. 


[17] As such, the moving party submits that the interpretation of the pertinent 


provisions in the decision below constitutes an error in law.  I agree that this issue raises a 


question of law for the purposes of the test. 


[18] This brings me to the next part of the test:  whether it is essential in the public 


interest that leave to appeal be granted. 


[19] The moving party submits that Ray J.’s interpretation of the relevant provisions as 


not requiring any nexus to the environment has the potential to have wide-ranging 


implications for conduct to which the statute was never intended to apply. 


[20] The respondent states that the legal issues involved in the case are limited to a 


very narrow segment of society – those who carry out blasting operations.  The 


respondent also submits that any concerns over the wider implications of the Superior 


Court of Justice’s interpretation of the duty to report may be dealt with by prosecutorial 


discretion; in other words, the Crown will simply not prosecute in absurd circumstances 


that were not intended to be captured by s. 15 of the EPA. 


[21] I disagree.  In my view the relative breadth of the duty to report is an issue that is 


potentially relevant to a broad range of activities beyond blasting.  Moreover, the duty to 


report is a proactive duty imposed on members of the public requiring direction from the 
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statute as interpreted by the court, as to when this duty will be triggered.  The 


respondent’s suggestion of an after-the-fact prosecutorial discretion would not provide 


adequate guidance to members of the public on how they can meet the regulatory 


requirements of the EPA.  In other words, if a member of the public makes a conscious 


decision not to report on the assumption that the ministry would view the incident as 


inconsequential and that decision differed ultimately from the subjective assessment of 


the crown, that person would only learn of this when they were charged.  This approach 


is unacceptable.  The public must be able to make a more informed decision as to their 


obligation to report.  I cannot accede to the respondent’s contention that prosecutorial 


discretion alone is a sufficient answer to any uncertainty in the scope of the duty to 


report.  The interpretation of the duty to report is thus an issue with great importance to 


the public.  


[22] The respondent further states that the applicable law raised in the instant case has 


already been decided by this court in R. v. Dow Chemical Canada Inc. (2000), 47 O.R. 


(3d) 577 (C.A.).  It is the contention of the respondent that in Dow the court considered, 


but was not persuaded by, an argument that it was necessary to interpret the statute as 


requiring that the discharge of the contaminant into the natural environment itself had to 


be more than minimal or trivial.  


[23] In Dow Chemical, an employee was exposed to a release of chlorine gas, but there 


was no offsite impact, nor any onsite impact except on the employee.  Dow argued that it 


could not be found guilty of an offence for discharge of a contaminant causing an adverse 
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effect if the discharge posed only a trivial or minimal threat to the environment.  


MacPherson J.A. was not persuaded by this argument.  However, it was ultimately 


unnecessary for him to decide whether a more than minimal impact on the environment 


was necessary because he found that the discharge of chlorine gas was not trivial.  


Recalling two notorious incidents of chlorine discharge, he wrote at para. 36 that “it 


would be a rare case in which any discharge of chlorine into the open air from an 


industrial plant would warrant the adjectives ‘trivial or minimal’, provided the discharge 


caused one of the ‘adverse effects’ set out in the statute.”  Dow Chemical did not, 


therefore, decide the issue of whether there could be a duty to report where there was an 


adverse effect but negligible or no effect on the environment, because those were not the 


facts in that case.  Thus, I am not persuaded that the issues raised in this case have been 


definitively determined by this court. 


[24] Based on the above, I am satisfied that consideration of the issues of law raised in 


this case is essential in the public interest. 


Conclusion 


[25] Therefore, I am persuaded that the moving party has demonstrated there are 


special grounds for this court to consider a question of law as set out in s. 131 of the 


POA. 


[26]  Accordingly, leave to appeal is granted. 


         “W. Winkler CJO” 
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A. OVERVIEW 


[1] The appellants are not-for-profit environmental groups. They appeal, with 


leave of this court, a decision of the Divisional Court dismissing their challenge 
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by judicial review to a regulation under the Endangered Species Act, 2007, S.O. 


2007, c. 6 (the “ESA” or the “Act”). The ESA, which came into force June 30, 


2008, is administered by the Ministry of Natural Resources and Forestry (referred 


to here as the “MNR” or the “Ministry”). 


[2] The focus of the judicial review application in the court below and on this 


appeal is on the vires of O. Reg. 176/13, a regulation that amended the General 


Regulation under the ESA, O. Reg. 242/08. The impugned regulation was made 


on May 15, 2013 and came into effect on July 1, 2013. The appellants seek an 


order setting aside the order of the Divisional Court and declaring the regulation 


ultra vires and of no force and effect. 


[3] The stated purposes of the ESA are to identify species at risk (“SAR”), to 


protect them and their habitats and to promote their recovery and stewardship. 


The ESA sets out various prohibitions for activities affecting SAR and their 


habitats. The Act allows for exceptions to these prohibitions, including through 


the issuance of permits, through stewardship agreements with the Ministry and 


by regulation. The challenged regulation provides for 19 exemptions from the 


Act’s prohibitions (including 14 activity-based exemptions), subject to compliance 


with prescribed conditions.  


[4] The appellants have a number of concerns with the regulation. In essence, 


they believe that the MNR is trying to get out of the business of issuing permits, 
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and that the protection of SAR, through the effective enforcement of the Act, will 


suffer as a result. The appellants, however, acknowledge that they are unable to 


challenge the wisdom or likely effectiveness of the regulation: Katz Group 


Canada Inc. v. Ontario (Health and Long-Term Care), 2013 SCC 64, [2013] 3 


S.C.R. 810, at para. 28. Katz Group, which is the governing authority on the 


permissible scope of review of regulations, confirms that the court’s review is 


limited to whether the regulation is ultra vires, or beyond the scope of the 


regulation-making authority under the enabling or parent statute: at para. 24. 


[5] In the Divisional Court the appellants challenged the vires of the regulation 


on two grounds. First, they argued that a mandatory condition precedent under 


s. 57(1) of the Act was not met before the regulation was promulgated. Section 


57(1) requires that, where (as here) a proposed regulation would apply to an 


endangered or threatened species listed on the Species at Risk in Ontario List, 


and “the Minister is of the opinion that the regulation is likely to jeopardize the 


survival of the species in Ontario or to have any other significant adverse effect 


on the species”, the Minister is required to consult with an expert on the possible 


effects of the proposed regulation, and not to enact the regulation unless certain 


criteria are met. In this case, the MNR issued a Minister’s Explanatory Note (the 


“Explanatory Note”), at the conclusion of which the Minister signified his opinion 


that the regulation was not likely to jeopardize the survival of the affected 


endangered or threatened species in Ontario or to have any other significant 
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adverse effect on these SAR (the “Minister’s Determination”). The appellants 


argued that, in arriving at the Minister’s Determination, the Minister did not 


consider the effect of the proposed regulation on each individual endangered or 


threatened species, and therefore the statutory condition precedent was not met.  


[6] As a second ground, the appellants asserted that the purpose of the 


regulation was to save government and industry time and money, and that such 


purpose is inconsistent with the overarching purpose of the ESA, which is the 


protection and recovery of SAR. The appellants maintained that the regulation 


was ultra vires because it was not directed to the same purpose as its enabling 


statute. 


[7] The Divisional Court dismissed the judicial review application. Lederer J., 


for the court, held that the requirements of s. 57(1) were met. He stated that 


there was nothing to require the Minister to examine the impact of the proposed 


regulation on each species to which the regulation would apply, separately or 


independently, and that it was sufficient if there was a program, approach or 


other condition that, in the opinion of the Minister, demonstrated there will be no 


such jeopardy or risk of other significant adverse effects (at para. 35). 


[8] The Divisional Court held that the ESA sets out to protect biological 


diversity, while not forgetting society’s concern for social, economic and cultural 


considerations (at para. 48). As such, “this suggests something more balanced 
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than the reliance on protection and restoration of species at risk as the singular 


purpose behind the ESA” (at para. 49). The impugned regulation is “directed to 


balancing the protection and restoration of Species at Risk with the economics of 


the industries required to operate under the auspices of the ESA” and “[t]he 


economic considerations brought to bear on the making of [the regulation] are 


not a peripheral purpose. They are a consideration which, pursuant to the ESA, 


is to be part of the efforts undertaken in acting to protect and restore species at 


risk” (at paras. 51 and 53). The Divisional Court therefore concluded that the 


regulation was authorized by the provisions of the ESA (at para. 51).  


[9] The appellants raise two main arguments on appeal. First, they say that 


the Divisional Court erred in holding that the statutory condition precedent in 


s. 57(1) of the Act was met by the Minister’s Determination. The appellants 


contend that the Minister’s Determination under s. 57(1) is subject to review for 


correctness, or in the alternative, for reasonableness. They say that the 


Divisional Court simply accepted that the Minister had given his opinion, without 


reviewing whether it was justified. In this regard, the appellants renew in this 


court their argument that the Minister failed to consider the potential impact of the 


regulation on each individual species, and state that the Divisional Court erred in 


accepting that the Minister could examine the impact of the regulation on all 


affected SAR collectively. 
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[10] Second, the appellants contend that the Divisional Court erred in its 


conclusion that the regulation is consistent with the purpose of the Act. They say 


the purpose of the Act is to protect and enhance the recovery of SAR and not, as 


the court concluded, to balance such interests with economic interests. The 


appellants argue that the regulation is ultra vires because its purpose is to save 


government and industry time and money, and not to protect and recover SAR.  


[11] For the reasons that follow, I would dismiss the appeal. I agree with the 


result reached by the Divisional Court, and its conclusion that the impugned 


regulation is not ultra vires because of the failure to meet a prescribed statutory 


condition precedent. I also agree with the Divisional Court that the impugned 


regulation does not conflict with the purposes and objects of the Act. As I will 


explain, my analysis of the issues differs in certain respects from that of the court 


below.  


[12] It is unnecessary to repeat here the Divisional Court’s comprehensive and 


detailed review of the relevant legislation and history of the regulation. For the 


purpose of these reasons, I will simply provide a general outline of the ESA, the 


regulation and the Explanatory Note, which contains the Minister’s Determination 


in satisfaction of s. 57(1). I will review the parties’ positions on appeal, and then 


set out the applicable legal principles. I will then analyze the issues, referring, as 


necessary, to the reasons for decision of the Divisional Court, and explain why I 


would dismiss the appeal.  
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B. LEGISLATIVE BACKGROUND 


(1) The Endangered Species Act 


[13] The ESA replaced the former Endangered Species Act, R.S.O. 1990, c. 


E.15, a statute that had been in place since 1971. The new Act constituted a 


departure from the former legislation. Under the 1971 Act, SAR were protected 


only through regulations made by the Lieutenant Governor in Council and to the 


extent prescribed by regulation. The former legislation, as of 2007, offered only 


limited protection for 43 of 176 species designated at risk. 


[14] The ESA, by contrast, required that a regulation be promulgated to list all 


species classified as extirpated (meaning still living but no longer in the wild in 


Ontario), endangered, threatened and of special concern (that may become 


threatened or endangered because of a combination of biological characteristics 


and identified threats): ss. 5(1) and 7(1). The Minister is required to add to the list 


any species so identified by the Committee on the Status of Species at Risk in 


Ontario, a body of independent scientists: ss. 7(3), (4). Regulation 242/08 was 


first enacted in 2008 and has been amended from time to time, such that by 


2013, 151 species were listed on the Species at Risk in Ontario List (“SARO 


List”) as endangered or threatened.  


[15] The new Act extended immediate protection to all species in Ontario on 


the SARO List. It also provided for habitat protection for certain species 
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immediately and by certain fixed deadlines, and for general habitat protection for 


all endangered and threatened species, to commence on or before July 1, 2013.  


[16] The stated purposes of the ESA, set out in s. 1, are: 


1. To identify species at risk based on the best available scientific 
information, including information obtained from community 
knowledge and aboriginal traditional knowledge. 


2. To protect species that are at risk and their habitats, and to 
promote the recovery of species that are at risk. 


3. To promote stewardship activities to assist in the protection and 
recovery of species that are at risk.  


[17] The preamble to the Act states that the protection of SAR is to be done 


“with appropriate regard to social, economic and cultural considerations”, and 


stresses the importance of biological diversity and the need for global action to 


address the loss of species due to human activities. The preamble speaks of the 


need to protect SAR for future generations.  


[18] The Act prohibits the killing, harming, harassment, capture or taking of any 


member of any species listed as extirpated, endangered or threatened, and 


prohibits any trade or other commercial activity in such species, living or dead, 


including any part or thing derived from such species: s. 9(1). It prohibits the 


damage and destruction of the habitat of any species listed as threatened or 


endangered, and damage and destruction of the habitat of listed extirpated 


species which have been prescribed by regulation for habitat protection: s. 10(1). 


Violation of these prohibitions is an offence that can result in a fine, imprisonment 


20
16


 O
N


C
A


 7
41


 (
C


an
LI


I)







 
 
 


Page:  9 
 
 


 


or a compliance order: ss. 36, 40 and 41. The Act contains substantial 


enforcement powers, including the ability to inspect and search and to issue stop 


orders and habitat protection orders: ss. 21-35.  


[19] While the Act improves the protection of SAR, it also provides for greater 


flexibility than the previous legislation which prohibited, without exception, the 


wilful interference with and the killing of any species included in a regulation, or 


the destruction of its habitat: former Act, s. 5. The Act allows for exceptions to the 


prohibitions in ss. 9(1) and 10(1) through stewardship agreements (s. 16), 


permits (s. 17), other instruments (s. 18) and agreements and permits with 


aboriginal persons (s. 19). The ESA also authorizes the Lieutenant Governor in 


Council to make regulations, including regulations “prescribing exemptions from 


subsection 9(1) or 10(1), subject to any conditions or restrictions prescribed by 


the regulations”: s. 55(1)(b). The challenged regulation was made under this 


section.  


[20] Section 57 provides for certain conditions precedent before a regulation 


can be made under s. 55(1)(b). First, s. 57(1) provides that where a regulation is 


proposed to be made under s. 55(1) that would apply to a listed endangered or 


threatened species and the Minister is of the opinion that the regulation is likely 


to: jeopardize the survival of the species in Ontario; have any other significant 


adverse effect on the species; or result in a significant reduction in the number of 


members of the species that live in the wild in Ontario, then the Minister shall 
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consult with a person who is considered by the Minister to be an expert on the 


possible effects of the proposed regulation on the species. 


[21] Where an expert is to be consulted in respect of a proposed regulation 


under s. 55(1)(b), s. 57(2) provides that the Minister is not to recommend the 


regulation nor is the regulation to be made unless: (1) the Minister is of the 


opinion that the regulation will not result in the species no longer living in the wild 


in Ontario; (2) the expert consulted by the Minister has submitted a written report 


on the possible effects of the proposed regulation on the species; and (3) the 


Minister has considered alternatives to the proposal for a regulation. The expert 


report must include the expert’s opinion as to whether the regulation will 


jeopardize the survival of the species in Ontario or have any other significant 


adverse effect on the species and, if so, whether the regulation will result in the 


species no longer living in the wild in Ontario. The Minister is also required to 


give notice of a proposed regulation on the Environmental Registry, which 


attaches a copy of the expert’s report and includes details of the opinion reached 


and alternatives considered by the Minister, the reasons for making the proposed 


regulation and steps that could be taken to minimize any adverse effects of the 


proposed regulation on individual members of the species. 


[22] In this case, the Minister did not consult with an expert on the possible 


effects of the proposed regulation. Despite the regulation affecting endangered 


and threatened species on the SARO List, the Minister concluded that the 
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regulation was not likely to jeopardize the survival of any such species in Ontario 


or to have any other significant adverse effect on the species. By expressing this 


opinion, the Minister purported to fulfill the statutory condition precedent set out 


in s. 57(1).  


(2) The Challenged Regulation: O. Reg. 176/13 


[23] O. Reg. 176/13 was made May 15, 2013, amending Reg. 242/08, and 


came into effect July 1, 2013. The impetus for the regulation was to modernize 


the permitting and approvals process for the various statutes the MNR 


administers. The approach that was proposed and ultimately adopted classifies 


the proposed amendments into two categories: “Rules in Regulation” and 


“Registration with Rules in Regulation”. When the government was preparing to 


promulgate O. Reg. 176/13, it posted notices explaining what was being 


considered to the Environmental Registry under the Environmental Bill of Rights, 


1993, S.O. 1993, c. 28 (described in detail in the Divisional Court’s reasons, at 


paras. 9-12).  


[24] The Minister’s Explanatory Note provides the following summary and 


context for the regulation: 


The Ministry of Natural Resources is modernizing its 
approval processes as part of a three-year 
Transformation Plan including these amendments to 
Ontario Regulation 242/08 under the [ESA]. The 
amendments would exempt a number of activities from 
a number of the prohibitions set out [in] subsections 9(1) 
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and 10(1) of the ESA provided that conditions are met. 
Implementation of the proposed changes will increase 
administrative efficiency and reduce burdens on 
individuals and businesses engaged in activities that 
affect species at risk and their habitat while providing for 
the protection of species at risk. [Footnotes omitted.] 


[25] The regulation exempts certain activities from the prohibitions under 


ss. 9(1) and 10(1) of the Act. Rather than having to obtain a permit or enter into 


an agreement with the Ministry regarding prohibited activities, proponents who 


follow the requirements of the regulation are exempt from the prohibitions, 


provided they comply with all prescribed conditions. 


[26] The various exemptions are described under three headings in the 


Explanatory Note as follows: 


Streamlined Approaches for New Activities that Include 
Actions that Assist in Protecting and Recovering a 
Species at Risk: Bobolink and Eastern Meadowlark 
(s. 23.6); Barn Swallow (s. 23.5); Chimney Swift – Built 
Structures (s. 23.8); Butternut (s. 23.7); Aquatic Species 
(s. 23.4); Ecosystem Activities (s. 23.11); Species 
Protection and Recovery (s. 23.17); Safe Harbour 
Habitat (s. 23.16); and Human Health and Safety 
Activities (s. 23.18).  


Administrative Efficiencies that Will have Low to No Risk 
to Species at Risk: Possession for Science and 
Education (s. 23.15); Trapping Incidental Catch (s. 
23.19); and Commercial Cultivation of Vascular Plants 
(s. 23.13). 


Activities Already Approved or Planned: Transition for 
Activities that are Approved or Planned, but not 
Completed or Operating (s. 23.13); Early Mineral 
Exploration (s. 23.10); Waterpower Operations 
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(s. 23.12); Aggregate Operations (s. 23.14); Operation 
of a Wind Facility (s. 23.20); Drainage (s. 23.9); and 
Forest Operations (s. 23.1). 


[27] Each exemption in the regulation contains its own specific provisions, 


including conditions which must be complied with in order to meet the terms of 


the exemption. The exemptions contain the following common features: 


1. The identification or “scoping” of the activities to which the exemption 


applies; 


2. The exclusion of certain species from the exemption; 


3. The requirement for the person engaging in the exempted activity to 


register the activity on the MNR on-line Registry before engaging in 


anything that would be prohibited by the ESA;1  


4. The requirement to prepare species-specific mitigation plans for each 


endangered or threatened species to be affected by the activities.2 The 


plan is required to be prepared and updated by one or more persons with 


expertise in relation to the affected species;  
                                         
 
1 No registration is required for two exemptions: Forest Operations and Commercial Cultivation of 
Vascular Plants. As the Explanatory Note indicates, the Forest Operations exemption pertains only to 
forest operations previously approved under forest management plans under the Crown Forest 
Sustainability Act, 1994, S.O. 1994, c. 25. Such activities are exempt from the registration requirement as 
these plans have previously been approved. The Commercial Cultivation of Vascular Plants exemption 
does not require registration as it has been determined the new regulatory scheme will not significantly 
alter the risks to these species. 
2
 No species-specific mitigation plan is required for certain exemptions. For example, the Explanatory 


Note explains that: under the Forest Operations exemption, the consideration of SAR is currently a 
component of the forest management planning scheme under the Crown Forest Sustainability Act; under 
the Incidental Trapping exemption, no mitigation plan is required due to licensing requirements under the 
Fish and Wildlife Conservation Act, 1997, S.O. 1997, c. 41 and the rarity of incidental trapping; 
Possession for Scientific or Educational Purposes is also excluded from the mitigation plan requirement 
due to the limited risk involved in this activity. 
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5. Prescribed mandatory conditions to minimize adverse effects on the SAR;  


6. The requirement to monitor and record the effectiveness of steps taken. 


(3) Compliance with s. 57 


[28] The Explanatory Note was prepared by staff at the MNR to demonstrate 


compliance with s. 57 of the ESA. It provides an overview and explanation of the 


various conditions, including those intended to minimize adverse effects on 


individual species or habitats, the exclusion of specific SAR from various 


exemptions and the scoping of activities covered by the exemptions. The 


Explanatory Note addresses each exemption in detail, identifying the particular 


risks to SAR that arise from the activity, and provides the rationale for the scope 


of activities covered by the exemption and the mandatory conditions imposed.  


[29] The Explanatory Note concludes with the following opinion of the MNR 


Species at Risk Branch: 


Having considered the detailed provisions of the 
proposed regulation with respect to the requirements of 
section 57(1) of the ESA, MNR Species at Risk Branch 
advises the Minister that it is our opinion that the effect 
of the proposed regulation is not likely to jeopardize the 
survival of the affected endangered or threatened 
species in Ontario or to have any other significant 
adverse effect on these species at risk. 


Therefore subsections 57(2) and (3) do not apply to this 
proposal, and the Minister may recommend the 
proposed regulation to the Lieutenant Governor for 
approval. 
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[30] Directly following this recommendation, under the heading “Minister’s 


Opinion and Decision”, the Minister states “[h]aving considered section 57 of the 


Endangered Species Act, 2007 and the information above, I approve the 


recommended course of action.” Accordingly, the Minister determined that there 


was no need to consult with an expert pursuant to s. 57(1), and he recommended 


the regulation to the Lieutenant Governor in Council. This is the “Minister’s 


Determination”. 


C. ISSUES ON APPEAL 


[31] There are two main issues on appeal: whether the Divisional Court erred in 


concluding that the statutory condition precedent for the regulation was met, and 


whether the court erred in concluding that the regulation is not inconsistent with 


the purposes and objects of the parent statute. 


[32] With respect to the first issue, the appellants assert that the Divisional 


Court erred in concluding that, in arriving at a decision under s. 57(1), and thus 


purporting to fulfill the statutory condition precedent to the regulation, the Minister 


was not required to consider the effect of the regulation on each individual SAR. 


The appellants contend that the Minister’s Determination is reviewable on a 


correctness or reasonableness standard, and that the Divisional Court erred in 


refusing to look behind the Minister’s statement of his opinion.  


20
16


 O
N


C
A


 7
41


 (
C


an
LI


I)







 
 
 


Page:  16 
 
 


 


[33] As I will explain, it is unnecessary for the purpose of this appeal to attempt 


to define the outer limits of the reviewability of the Minister’s Determination. 


Although the appellants, in support of their application for judicial review, had 


filed affidavits of experts on the Blanding’s turtle and American eel to the effect 


that the regulation would in fact have a significant adverse effect on these 


species, and that therefore the Minister’s Determination was not correct or 


reasonable, by the time the matter came to court the appellants had narrowed 


the focus of their challenge. They specifically disclaimed that they were 


challenging the “scientific, technical or factual merits of the Minister’s opinion” 


and stated instead that the Minister’s Determination “failed to identify or assess 


each species to which proposed regulatory exemptions would apply.” They said 


that “it is premature to review the reasonableness of any opinion of whether the 


regulation is likely to ‘jeopardize the survival’ or have ‘any other significant 


adverse effect on’ the species that it impacts” (Applicants’ Factum in Divisional 


Court, at paras. 75 and 89). 


[34] Accordingly, the scope of the application for judicial review that was 


ultimately pursued by the appellants in this court and the court below was quite 


narrow. The appellants’ argument regarding the statutory condition precedent 


issue was restricted to a single point: that the Minister was required to consider 


the effect of the proposed regulation on each SAR and failed to do so. It is in this 
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limited sense that they argue that the Minister’s Determination was based on an 


incorrect principle or test or was unreasonable. 


[35] The respondents (at least in this court) agree that the Minister was 


required to consider each individual SAR. What falls to be determined therefore 


is whether the evidence demonstrates that the Minister asked himself, and 


answered, the right question: that is, whether he was satisfied that the test under 


s. 57(1) would be met for each affected SAR. 


[36] On the second issue, the appellants argue that the Divisional Court erred 


in characterizing the purpose of the ESA as including economic and social 


factors. The appellants say that the regulation is ultra vires because the purpose 


of the Act is to preserve and protect SAR and the regulation’s purpose (which 


they say is to promote administrative efficiency and save money) is inconsistent 


with that purpose. 


[37] The respondents disagree, arguing that the Divisional Court did not err in 


assessing the purpose of the ESA and in concluding that the regulation is not 


ultra vires as inconsistent with such purpose. They say that the regulation is not 


“irrelevant”, “extraneous” or “completely unrelated” to the purpose of the Act. 


[38] I turn now to briefly review the legal framework for judicial review of the 


regulation.  


20
16


 O
N


C
A


 7
41


 (
C


an
LI


I)







 
 
 


Page:  18 
 
 


 


D. LEGAL PRINCIPLES  


[39] The focus of judicial review of a regulation or other subordinate legislation 


is on its vires – that is to determine whether the regulation is authorized by the 


statute under which it is made. This involves an examination of any grant of 


authority that is explicit in the statute, as well as restrictions to that grant that are 


implicit from the purpose of the statute. In Brown and Evans, Judicial Review of 


Administrative Action in Canada, loose-leaf (July 2016) (Toronto: Thomson 


Reuters Canada Limited, 2013, 2014, 2016) vol. 3, after noting that subordinate 


legislation can be either expressly or implicitly authorized (at para. 15.3210), the 


authors say (at para. 15:3261): 


In other words, the grant of authority, in the context of 
determining the vires of delegated legislation, is 
examined pursuant to the doctrine of “improper 
purposes”…Once having ascertained [the purposes and 
objects of the enabling statute] the second step is to 
determine whether the grant of authority permits the 
particular delegated legislation. [Footnotes omitted.] 


[40] In Ontario Federation of Anglers & Hunters v. Ontario (Ministry of Natural 


Resources) (2002), 211 D.L.R. (4th) 741 (Ont. C.A.), this court explained, at 


para. 41: “the judicial review of regulations, as opposed to administrative 


decisions, is usually restricted to the grounds that they are inconsistent with the 


purpose of the statute or that some condition precedent in the statute has not 


been observed.”  
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[41] An important recent authority on the scope of judicial review of regulations 


is the decision of the Supreme Court of Canada in Katz Group, which adopted 


the above statement from this court in Ontario Federation of Anglers. Katz Group 


made it clear that a challenge to the vires of subordinate legislation is limited to 


two grounds: that the legislation is inconsistent with the purpose of the parent 


statute or that a decision maker failed to comply with a statutory condition 


precedent: at para. 27. Generally speaking, Abella J. set out a number of 


principles applicable in a vires challenge that can be summarized as follows. 


[42] First, “[a] successful challenge to the vires of regulations requires that they 


be shown to be inconsistent with the objective of the enabling statute or the 


scope of the statutory mandate”. The court is to look at the terminology of the 


enabling provision, qualified by the overriding requirement that the regulation 


accord with the purposes and objects of the parent enactment read as a whole: 


at para. 24. 


[43] Second, regulations benefit from a presumption of validity. This means that 


the burden is on the challenger to demonstrate invalidity, and the court favours 


an interpretive approach that reconciles the regulation with its enabling statute so 


that, where possible, the regulation is construed in a manner which renders it 


intra vires: at para. 25. 
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[44] Third, in interpreting both the challenged regulation and the enabling 


statute the courts should use a “broad and purposive approach”: at para. 26. 


[45] Fourth, neither the policy merits of the regulation nor the question of 


whether it will actually succeed at achieving the statutory objectives are relevant 


considerations: at paras. 27 and 28. In Katz Group, the court considered 


arguments that the impugned regulations would not in fact achieve their objective 


(at para. 39) and were under-inclusive (at para. 40) to be irrelevant. 


[46] And, finally, striking down regulations as being inconsistent with a statutory 


purpose requires that they be “irrelevant”, “extraneous” or “completely unrelated” 


to the statutory purpose. “[I]t would take an egregious case to warrant such 


action”: at para. 28. 


[47] In Katz Group, at para. 24, the court adopted Lysyk J.’s explanation in 


Waddell v. Canada (Governor in Council) (1983), 5 D.L.R. (4th) 254 (B.C.S.C.) at 


p. 272: “The power-conferring language must be taken to be qualified by the 


overriding requirement that the subordinate legislation accord with the purposes 


and objects of the parent enactment read as a whole.” At p. 275 of that case, 


Lysyk J. further explained that: 


[T]he delegate may not frustrate or evade the Act of 
Parliament or exercise his discretionary power arbitrarily 
or otherwise than in accordance with the purposes or 
objects of the enactment. The delegate must not only 
stay within the literal terms of the delegating provision 
but must respect, as well, restrictions upon his mandate 
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that are implicit in the legislative scheme considered in 
its entirety.  


[48] The second ground of challenge to the vires of subordinate legislation is 


that the decision maker failed to comply with a statutory condition precedent. The 


court in Katz Group did not address the principles governing judicial review on 


this basis as no condition precedent was at issue in that case.  


[49] Some principles are clear: The failure to comply with a statutory condition 


precedent is a fatal jurisdictional flaw: Thorne’s Hardware Ltd. v. The Queen, 


[1983] 1 S.C.R. 106, at p. 111. The power to enact a regulation is legislative and 


not adjudicative. As such, while this is a “statutory power” under the Judicial 


Review Procedure Act, R.S.O. 1990, c. J.1, it is not a “statutory power of 


decision” under that Act: Apotex Inc. v. Ontario (Office of the Lieutenant 


Governor in Council), 2007 ONCA 570, 229 O.A.C. 11, at para. 31. Where a 


regulation can only be made where a Minister “believes” or “is satisfied” the 


regulation is “necessary”, the statutory condition precedent requires only that the 


belief be present, and not that it be correct or reasonable: McEldowney v. Forde, 


[1969] 2 All E.R. 1039 (H.L. (Eng.)), at p. 1070; Teal Cedar Products (1977) Ltd. 


v. R., [1989] 2 F.C. 158 (C.A.), at p. 170. Finally, the court may consider whether 


the required process was followed before a regulation is made, but not whether 


the decision to make the regulation was wise or reasonable: Hanna v. Ontario 


(Attorney General), 2011 ONSC 609, 105 O.R. (3d) 111 (Div. Ct.), at para. 31.  
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[50] What is less clear is the scope of permissible judicial review when the 


condition precedent involves, as here, an opinion as to the existence of certain 


facts to be reached by the Minister.  


[51] The appellants referred to a decision of the Federal Court of Appeal and 


two decisions of the Federal Court involving the federal Species at Risk Act, S.C. 


2002, c. 29 (“SARA”): Alberta Wilderness Association v. Canada (Attorney 


General), 2013 FCA 190, 362 D.L.R. (4th) 145; Centre québécois du droit de 


l’environnement c. Canada (Ministre de l’Environnement), 2015 FC 773, 98 


Admin. L.R. (5th) 233; and Athabasca Chipewyan First Nation v. Canada 


(Minister of the Environment), 2011 FC 962, 395 F.T.R. 48. In each case, the 


court concluded that the Minister of the Environment’s decision under s. 80(2) of 


SARA, whether to recommend that the Governor in Council issue an “emergency 


order” for the protection of a species, was reviewable for reasonableness, 


applying a Dunsmuir analysis (Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 


1 S.C.R. 190). It is beyond the scope of these reasons to address the differences 


between the legislative schemes under the ESA and SARA (which requires 


Ministerial decisions to be made, among other things, before SAR are listed for 


protection, and in the preparation of recovery strategies). It is sufficient to say 


that these cases involved judicial review of decisions made within the framework 


of SARA, which the courts treated as reviewable administrative decisions. These 
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cases did not involve the review of a regulation, as no emergency order had 


been made, and the decisions were not attacked on vires grounds.  


[52] The parties were unable to refer this court to any reported case involving 


the judicial review of a regulation where a statutory condition precedent, as here, 


requires an opinion to be formed as to the existence of certain facts.  


[53] The decision of the Federal Court of Appeal in Canadian Council for 


Refugees v. Canada, 2008 FCA 229, [2009] 3 F.C.R. 136, leave to appeal 


refused, [2008] S.C.C.A. No. 422, may provide some guidance. The case 


involved a regulation providing that Canada would send back to the United 


States (“U.S.”) any refugee entering the country from the U.S. at a land border 


point of entry. A condition precedent under the enabling statute was that the 


Governor in Council had designated the U.S. as a “safe third country” based on 


its compliance with certain international conventions. The applicants argued that 


the regulation was ultra vires because the U.S. did not actually meet the criteria 


for designation as a “safe third country”.  


[54] The Federal Court of Appeal overturned the decision of the Federal Court 


that had concluded, after assessing the evidence of the parties, that the 


regulation was ultra vires because the U.S. did not in fact meet the criteria to be 


designated as a “safe third country”. The Court of Appeal stated, at para. 56: “An 


attack on the legality of subordinate legislation, on the ground that the conditions 
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precedent prescribed by Parliament were not met at the time of the promulgation 


[is] … an attack on the impugned regulation per se and not on the ‘decision’ to 


promulgate it.” 


[55] The court noted that Parliament had specified four factors to be considered 


in determining whether a country could be designated as “safe” and that “[o]nce it 


is accepted, as it must be in this case, that the [Governor in Council] has given 


due consideration to these four factors, and formed the opinion that the 


candidate country is compliant with the relevant [international conventions], there 


is nothing left to be reviewed judicially”: at para. 78. As such, it was irrelevant 


whether the U.S. in fact complied with the international conventions, or was 


“safe”. What was relevant was that the Governor in Council considered the 


specified factors and, acting in good faith, designated the U.S. as “safe”: at para. 


80.  


[56] This case suggests that, where a statutory condition precedent itself 


requires an opinion to be reached or a determination to be made, it is beyond the 


scope of judicial review to assess whether the determination was objectively 


correct or reasonable. At the same time, it is not sufficient that the decision-


maker purported to make the determination. The determination must have been 


made in good faith and based on the factors specified in the enabling statute.  
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[57] Whether this is characterized as a question of process (as argued by the 


respondents) or something else, the approach in Canadian Council of Refugees 


is consistent with the scope of review that was advocated by the appellants in 


this court. Although they characterized their challenge as one based on the 


correctness or reasonableness of the Minister’s opinion, the appellants ultimately 


argued in substance that the Minister did not apply the factors specified in the 


legislation, and in particular that he did not consider the effect of the regulation 


on each affected SAR. The respondents, while asserting that the Minister’s 


Determination was not reviewable for correctness or reasonableness, 


nevertheless agreed that it could be reviewed on this basis.  


[58] Where the parties differ is on whether the Explanatory Note (which is the 


evidence relied on by the respondents as to the fulfillment of the statutory 


condition precedent) supports the conclusion that the Minister did in fact consider 


the effect of the regulation on each SAR. The respondents acknowledged, and 


this court agrees, that the court is entitled to examine the Explanatory Note to 


determine whether the Minister asked and answered the right question.  


E. ANALYSIS 


[59] The appellants submit that: (1) the Divisional Court erred in failing to find 


the Minister did not consider the factor specified in the legislation as a condition 


precedent for the regulation; and (2) the Divisional Court erred in failing to 
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conclude the regulation was inconsistent with the purposes and objects of the 


ESA. 


[60] On the first issue, I agree with the Divisional Court that the Minister 


properly considered the effect of the regulation on each affected SAR. The 


Divisional Court therefore did not err in concluding the Minister complied with the 


necessary statutory condition precedent to consider the impact of the regulation 


on each affected SAR in forming his opinion that the regulation was not likely to 


jeopardize the survival of, or to have any other significant adverse effect on, each 


species. 


[61] On the second issue, the Divisional Court did not err in concluding the 


regulation was not ultra vires as inconsistent with the purpose of the ESA. 


[62] I address each of the above issues in turn. 


(1) Issue One: Did the Divisional Court err in failing to find that there was 


non-compliance with a statutory condition precedent? 


[63] In the Divisional Court the appellants asserted that there was non-


compliance with the statutory condition precedent under s. 57(1). They alleged 


that the Minister failed to consider the impact of the regulation on each individual 


affected SAR when he formed his opinion that the regulation was not likely to 


jeopardize the survival of the species to which the regulation would apply in 


Ontario and would have no other significant adverse effect on the species.  
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[64] The Divisional Court concluded, at paras. 35-36, that the Minister need not 


examine the impact of the regulation on individual SAR separately or 


independently of the others, and that it was sufficient that the Minister was 


satisfied that there was a program, approach or other condition that, in the 


opinion of the Minister, demonstrated there would be no jeopardy to the survival 


of or other significant adverse effects on any of the SAR.  


[65] The Divisional Court went on to state that the question was whether the 


record demonstrated that the required steps were taken, and, referring to how 


the appellants had stepped back from challenging the reasonableness or 


correctness of the Minister’s opinion, stated that “it is not for this court to examine 


and determine whether the opinion is correct or reasonable” (at para. 37). This 


comment may simply reflect the narrowed position taken by the appellants and, 


as I have already stated, it is unnecessary in this appeal to attempt to define the 


outer limits of the reviewability of a Minister’s opinion under s. 57(1). 


[66] The appellants say that, under s. 57(1), the Minister must assess whether 


a proposed regulation will likely jeopardize the survival of, or have another 


significant adverse effect on, each individual SAR to which it applies. They say 


that the Divisional Court erred in accepting the Minister’s Determination that was 


based on the effect of the regulation on only “a few” SAR or all SAR collectively.  
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[67] The appellants say that they asked for, and were refused, proof from the 


Minister that the effect of the regulation on each individual species was 


considered and analyzed with expert scientific input. Without such proof, they say 


there is no way for the court to evaluate whether the Minister asked and 


answered the right question.  


[68] The respondents say that the Explanatory Note demonstrates that the 


effect on each individual species was considered. The respondents agree that 


s. 57(1) requires the Minister to assess each species affected by the regulation 


(in this case all SAR). They say that they were justified in refusing to produce any 


further evidence of how the MNR and the Minister satisfied the condition, and 


they rely on the Explanatory Note. In fact, in argument counsel asserted that the 


determination of whether the statutory condition was met “stands or falls on” the 


Explanatory Note.  


[69] I agree with the respondents that whether the Minister asked and 


answered the right question – whether he considered the effect of the proposed 


regulation on each SAR and not just on “some” species or SAR as a group – can 


be evaluated by looking at the Explanatory Note. The Explanatory Note provides 


the basis for the opinion “that the effect of the proposed regulation is not likely to 


jeopardize the survival of the affected endangered or threatened species in 


Ontario or to have any other significant adverse effects on these species at risk.” 


I conclude as such for the following reasons. 
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[70] First, the fact that specific SAR were excluded from several exemptions 


indicates that the risk to individual species was considered. For example, seven 


specific species (four reptiles, two birds and one plant species) are excluded 


from the Aggregate Operations exemption as “high risk species”. According to 


the Explanatory Note, the exclusion of specific SAR was “due to an identified 


higher risk to the species at risk as a result of potential activity impacts, or where 


impacts are too complex to manage using standardized rules.” The appellants 


say that the exclusion of certain species from the exemption is unexplained and 


arbitrary. To the contrary, the Explanatory Note identifies the specific criteria 


applied to the decision to exclude particular SAR from the different exemptions. 


The Explanatory Note states that “[s]pecific species were excluded from 


provisions in the regulation so that the activities eligible for those provisions could 


not affect species at risk that are at greater risk of being negatively affected from 


the proposed regulation” and that “[a]ll endangered and threatened species on 


the Species at Risk [list] were considered in this assessment”. 


[71] In some cases, the Explanatory Note provides a more detailed explanation 


for the exclusion of particular species in the discussion of the specific exemption. 


For example, with respect to the Drainage exemption, the Explanatory Note 


outlines the risks from such works to aquatic species, reptiles and amphibians 


and identifies ten specific SAR that are excluded from the exemption as “higher 
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risk species”. The exclusion of particular SAR from specific exemptions is 


consistent with a consideration of each affected species.  


[72] Second, the Explanatory Note describes how the exemptions and 


mitigation conditions were developed with teams of staff, including Species at 


Risk Branch staff, biologists and taxa specialists, “[t]o ensure the proposals were 


based on the best available scientific information” and to provide “taxa-based 


advice on species and the likely effects of the proposals.” This is inconsistent 


with the appellants’ contention that the regulation was made without an 


understanding of the different threats to individual species and their specific 


needs.  


[73] Third, the limits on the activities that are covered by each exemption, 


referred to in the Explanatory Note as “scoping”, reflect the consideration of risks 


to individual SAR arising from the various activities. The Explanatory Note says 


that, as a result of an assessment of risk for each proposal, “several high risk 


activities have been excluded to further reduce the risk of significant adverse 


effects on affected species” and explains how each of the activity-based 


exemptions was scoped to exclude such high-risk activities. 


[74] I note here that the regulation does not, as the appellants argue, provide 


for “[m]ost major industrial activities…[to be] presumptively exempt.” Typically, 


the exemptions applicable to industrial activities apply to the operation of 
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approved facilities, and not the construction of a new facility, which will continue 


to require a permit under the ESA. As the Explanatory Note states, an exemption 


“may only apply to certain defined activities or eligible groups or may be time-


limited narrowing the potential impacts on species at risk to levels that can be 


managed through standardized regulatory conditions.”  


[75] Fourth, each exemption contains conditions that require measures to be 


taken to minimize the effects on individual affected SAR. The Explanatory Note 


says:  


MNR has developed a standard suite of conditions 
intended to ensure the regulation provisions are not 
likely to result in jeopardizing the survival of, or have 
any other significant adverse effect on a species at risk 
in Ontario by imposing requirements that will avoid or 
reduce the adverse effects of the activity on species at 
risk and their habitats. These conditions will be applied 
as appropriate to individual proposals in accordance 
with the level of risk to the species. 


[76] The appellants assert that the Minister relied on “standardized conditions 


rather than species-specific conditions” and therefore conducted a blanket 


assessment of the regulation’s impacts on “species overall” without assessing 


each individual species affected. This ignores the fact that the conditions 


themselves require species-specific identification, mitigation measures, 


monitoring, modifications and reporting.  


[77] The Explanatory Note explains the conditions in relation to each 


exemption. Typically, when the activity is registered, all SAR likely to be affected 
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must be identified. Further, the Explanatory Note explains that, where a 


mitigation plan is required, it must contain details on how the proponent will 


mitigate the impacts on each SAR identified as well as describe each area to be 


affected that is used by or is the habitat of a SAR that has been identified. The 


regulation provides that a mitigation plan must be prepared and updated:  


by one or more persons with expertise in relation to 
every species that is the subject of the plan, using the 
best available information on steps that may help 
minimize or avoid adverse effects on the species, which 
includes consideration of information obtained from the 
Ministry, aboriginal traditional knowledge and 
community knowledge if it is reasonably available.  


[78] Reasonable steps to minimize adverse effects must be taken for each 


specific SAR that will be affected and its habitat. Further, the exemptions contain 


certain mandatory requirements, which in some cases single out specific species 


or their habitats. For example, a number of exemptions limit or prohibit activities: 


by setting requirements to minimize adverse effects during hibernation and 


reproduction, as in the Drainage exemption which also deals specifically with 


water levels to protect turtle species during hibernation; by excluding SAR from 


areas of activity, as in the Aggregate Operations exemption; and by mandating 


measures to deal with specific species, as in the Early Mineral Exploration 


exemption, which contains mandatory conditions addressing woodland caribou.  


[79] I disagree therefore with the appellants’ contention that a standard suite of 


conditions suggests a blanket assessment of risk to all species and that the 
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Minister simply relied on the “existence of conditions” in forming his opinion. As 


the conditions for each exemption are responsive to individual species’ needs, 


this informed the Minister’s opinion that the regulation would not jeopardize the 


survival of or have any other significant adverse effect on each affected species.  


[80] Finally, the plain wording of the Explanatory Note is consistent with the 


consideration of the effect of the regulation on each SAR and not, as the 


appellants assert, just “some” or “a few” SAR, or SAR collectively. The 


Explanatory Note recites that s. 57 “requires the Minister to consider the effect of 


a proposed regulation under consideration in the Ministry on endangered or 


threatened species that would be affected” and speaks of the consultation and 


other steps required “[i]f the Minister does form the opinion that the proposed 


regulation is likely to jeopardize the survival of the species in Ontario or to have a 


significant adverse effect on a species” (emphasis added). The Explanatory Note 


concludes that the effect of the proposed regulation is not likely to jeopardize the 


survival or have any other significant adverse effects on “the affected 


endangered or threatened species in Ontario”.  


[81] I therefore conclude that the Explanatory Note provides the evidence that 


the Minister considered the effect of the regulation on the survival of each SAR 


and that therefore the statutory condition precedent was met. The opinion on 


which the Minister based his decision reflects that risk assessments were 


undertaken for the various activities to be exempted, taking into consideration the 
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effects of those activities on individual SAR. I agree with the conclusion of the 


Divisional Court that the statutory condition precedent was fulfilled and I would 


reject the narrow challenge advanced by the appellants on this issue. 


(2) Issue Two: Did the Divisional Court err in failing to find that the 


regulation was ultra vires as inconsistent with the purpose of the 


ESA? 


[82] The appellants’ second challenge to the vires of the regulation is that it 


does not accord with the purpose of the parent legislation, the ESA.  


[83] The Divisional Court dealt with the question of consistency with legislative 


purpose at paras. 47-49, 51 and 53. The court held that the ESA sets out to 


protect biological diversity, while not forgetting society’s concern for social, 


economic and cultural considerations. The Divisional Court found that “[t]his 


suggests something more balanced than the reliance on protection and 


restoration of species at risk as the singular purpose behind the ESA.” The 


impugned regulation is “directed to balancing the protection and restoration of 


Species at Risk with the economics of the industries required to operate under 


the auspices of the ESA” and “[t]he economic considerations brought to bear on 


the making of [the regulation] are not a peripheral purpose. They are a 


consideration which, pursuant to the ESA, is to be part of the efforts undertaken 


in acting to protect and restore species at risk.”  
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[84] Here, the appellants say that the Divisional Court did not apply a proper 


Katz Group analysis. First, the appellants argue that the Divisional Court erred in 


concluding economic interests are at the core of the ESA, and that the Act’s 


purpose includes the protection of social and economic interests. Second, the 


appellants say that, to the extent that the ESA’s overarching purpose is the 


protection and preservation of SAR, the regulation is ultra vires because it does 


not advance this purpose. The regulation seeks to balance the protection and 


recovery of SAR with a host of social and economic interests. The appellants 


also submit that any regulation that is not for the net or overall benefit of SAR is 


ultra vires.  


[85] The respondents contend that the Divisional Court did not err in assessing 


the purpose of the ESA, which they say “reflects a nuanced approach that places 


the protection and recovery of SAR as a central concern to be balanced with 


appropriate social, economic, health and cultural considerations.” The 


respondents say that the court must examine the scheme of the Act, as well as 


the specific regulation-conferring power. As Katz Group instructs, striking down 


regulations as being inconsistent with a statutory purpose requires that they be 


“irrelevant”, “extraneous” or “completely unrelated to” the statutory purpose (at 


para. 28).  
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[86] I would not give effect to this ground of appeal. I agree with the conclusion 


of the Divisional Court that the regulation is not ultra vires as inconsistent with the 


purpose of the ESA.  


[87] As articulated in Katz Group, the court favours an interpretive approach 


that reconciles an impugned regulation with its enabling statute: at para. 25. As I 


will explain, the Divisional Court was right to look at the legislation as a whole in 


determining the purpose of the ESA. The court was entitled to go beyond the 


purpose statement in s. 1 of the Act to examine the approach of the legislation 


and the extent to which the legislature had regard for social, economic and 


cultural factors. The court was correct to point to the specific statutory provision 


of s. 57 as the regulation-making authority. Finally, the court did not err in 


concluding that the impugned regulation, based in part on social and economic 


concerns, is not inconsistent with the purposes and objects of the ESA.  


[88] The foundational question is whether the regulation is ultra vires such that 


it is inconsistent with the purpose of the Act. This inquiry necessitates an 


understanding of the express regulation-making authority in the context of the 


enabling statute as a whole and the statutory scheme the legislature adopted to 


achieve that purpose. As Katz Group instructs, the court is to look at the 


terminology of the enabling provision, qualified by the overriding requirement that 


the regulation accord with the purposes and objects of the parent enactment read 


as a whole. The question is whether the regulation’s purpose is “irrelevant”, 
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“extraneous” or “completely unrelated” to that of the parent statute: at paras. 24 


and 28.  


[89] The appellants assert that the purpose of the ESA is to protect SAR and 


their habitat. This purpose is clearly set out in s. 1 of the Act and, unlike certain 


other statutes administered by the MNR,3 the ESA is not a resource-


management statute. I agree with the appellants that the fundamental purpose of 


the ESA, its legislative goal or aim, is to protect SAR, and is not the promotion of 


economic and social interests. 


[90] The “statutory purpose” branch of the vires analysis, however, does not 


focus only on the legislative aim, goal or objective of the statute, but requires an 


examination of the scheme the legislature adopted to achieve that goal. 


“Purpose” here means the “perspective within which a statute is intended to 


operate” and “the policy and objects of the Act…determined by construing the 


Act as a whole”: Re Doctors Hospital and Minister of Health (1976), 12 O.R. (2d) 


164 (Div. Ct.) at p. 175, citing Roncarelli v. Duplessis, [1959] S.C.R. 121 at p. 


140 and Padfield v. Minister of Agriculture, Fisheries and Food, [1968] A.C. 997 


(H.L. (Eng.)) at p. 1030. Determining the purposes and objects of an Act in the 


                                         
 
3 It is fair, as asserted by the appellants, to characterize the Ontario Water Resources Act, R.S.O. 1990, 
c. O.40, the Lakes and Rivers Improvement Act, R.S.O. 1990, c. L.3, the Aggregate Resources Act, 
R.S.O. 1990, c. A.8, the Mining Act, R.S.O. 1990, c. M.14 and the Crown Forest Sustainability Act as 
“aimed at balancing the economic use of natural resources…with their conservation.”  
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context of a vires review therefore entails an examination of the scheme or 


approach that is adopted in order to achieve the legislative goal.  


[91] While the ESA is directed toward the protection of SAR, the protection 


afforded by the Act to individual species members and their habitats is not 


absolute. The scheme or system of the Act is to provide a presumption of 


protection with tools to address, among other things, social and economic 


conditions. The tools (in the form of the permitting, agreement and regulation-


making provisions) have specific criteria and conditions for their operation. The 


statute recognizes that the protection of SAR takes place in the context of human 


activities. The Act therefore promotes its objects of protecting SAR and their 


habitats through a scheme that necessarily has regard to these activities.  


[92] The preamble to the Act speaks of the contributions of biological diversity 


as “an important part of sustainable social and economic development.” It refers 


to the people of Ontario doing “their part in protecting species that are at risk, 


with appropriate regard to social, economic and cultural considerations.” The 


legislation proceeds on the presumption of the protection of SAR, which includes 


the broad prohibitions contained in ss. 9(1) and 10(1). The Act provides for 


exceptions however to these prohibitions through permits, stewardship 


agreements and other instruments. Importantly, s. 55(1)(b) explicitly provides for 


regulated exceptions to the general prohibitions under ss. 9(1) and 10(1). While 


the overall objective or motivation of the Act is to protect and preserve SAR, the 


20
16


 O
N


C
A


 7
41


 (
C


an
LI


I)







 
 
 


Page:  39 
 
 


 


statutory scheme has regard for the social and economic context in which this 


protection and preservation operate.  


[93] The appellants contend that the regulation is ultra vires because many of 


the industrial activity exemptions do not require a net benefit to SAR. The 


appellants assert that, since the purpose of the ESA is the protection of SAR, 


only regulations exempting activities that are for the purposes of recovery and 


protection of SAR or that would achieve an overall benefit to SAR (such as the 


exemptions for protection and recovery activities (s. 23.17), butternut (s. 23.7), 


aquatic species (s. 23.4) and bobolink, eastern meadowlark (s. 23.6)) can be 


made. In this regard, they say that the exemptions for species protection, 


recovery and overall benefit may be consistent with the ESA, but the other 


exemptions are not. 


[94] As I have explained, legislative “purpose” for a vires analysis entails 


consideration of both the objective and the scheme of the Act. In other words, the 


purpose is the protection of SAR, but using the scheme as set out in the Act. The 


protection of SAR and their habitat in ss. 9(1) and 10(1) is subject to exceptions. 


The ESA provides for a number of different types of permits: some involve the 


protection or recovery of SAR (s. 17(2)(b)), others can be issued when there is 


an “overall benefit” to SAR (s. 17(2)(c)), while still others can be issued (with 


Ministerial approval) where there is a significant social or economic benefit to 


Ontario (s. 17(2)(d)).  
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[95] There is nothing in the statute, or for that matter the specific regulation-


making authority, to say that exemption regulations must be made exclusively for 


activities that are for the preservation and protection of SAR. Section 55(1)(b) 


provides for regulations “prescribing exemptions from subsection 9(1) or 10(1), 


subject to any conditions or restrictions prescribed by the regulations”. When 


such a regulation is made, the statutory condition precedent in s. 57 directs the 


focus to whether the regulation will jeopardize the survival of a species or have 


any other significant adverse effect on the species. In fact, the regulation-making 


authority contemplates exemptions for activities whose main purposes are not 


protection of SAR. There is merit to the respondents’ submission that the 


statutory condition precedent in s. 57 ensures that any regulation made will in 


fact be consistent with the Act. The scope of the regulation-making power is 


informed by the Act as a whole, but defined with precision by that section. 


[96] The appellants say that the regulation’s purpose is to save the government 


and industry time and money. While “modernization of approvals” precipitated the 


regulation, and this may well result in or be prompted by a desire to save the 


government and proponents money, the “motive” behind the regulation is not 


relevant and is beyond the scope of a vires review: Thorne’s Hardware, at p. 112. 


The question is whether the regulation is consistent with the ESA in terms of 


approach and scheme. 
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[97] In this regard, I note that the regulation operates under a similar approach 


as the ESA. It imposes limitations and conditions on proponents seeking to rely 


on exemptions. The limitations and conditions serve to avoid or minimize adverse 


effects on SAR, and in some cases, provide benefits to SAR.  


[98] The issue is not whether the Act and regulation have identical purposes or 


objectives, but as Katz Group directs, whether the regulation is “irrelevant”, 


“extraneous” or “completely unrelated to” the legislative purpose. O. Reg. 176/13 


was promulgated under the specific statutory authority to make regulations 


prescribing exemptions from ss. 9(1) and 10(1) of the Act. The statutory condition 


precedent requires an assessment by the Minister of whether the regulation 


would jeopardize the survival of or have any other significant adverse effect on 


any SAR. While the motive for the regulation may well have been a concern for 


administrative efficiency and cost savings, the limitations, conditions, exceptions 


and scoping of the exemptions contained in the regulation are directed toward 


the protection of SAR. The regulation is therefore not “irrelevant”, “extraneous” or 


“completely unrelated to” the purpose of the ESA and its scheme.  


[99] I conclude that the Divisional Court did not err in finding that the regulation 


is both expressly authorized by s. 57 of the ESA, and consistent with the 


purposes and objects of the Act. I would therefore dismiss this ground of appeal.  
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F. DISPOSITION 


[100] For these reasons I conclude that O. Reg. 176/13 is intra vires and I would 


dismiss the appeal. As agreed between the parties, I would award no costs of the 


appeal.  


 
 
Released: “H.S.L.” October 11, 2016 
 


“K. van Rensburg J.A.” 
“I agree R.J. Sharpe J.A.” 


“I agree H.S. LaForme J.A.” 
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REASONS FOR DECISION 


[1] This is a motion for leave to appeal under s. 131 of the Provincial Offences 


Act, R.S.O. 1990, c. P.33 (the “POA”). 


[2] The moving party Robert Irwin was charged in 2013 with various offences 


under Part III of the POA, for failure to comply with six building inspector’s orders 


issued that year under the Building Code Act, 1992, S.O. 1992, c. 23, in 


connection with construction at his commercial property. The orders required in 


each case that he “obtain the required building permit or remove the 
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unauthorized construction and restore the building/property to its former use.” In 


his defence, Mr. Irwin testified that he had confronted essentially the same 


building inspector’s orders and charges in 1996, 17 years earlier, and that the 


charges had been withdrawn after he had applied for and obtained the building 


permits. 


[3] Mr. Irwin was acquitted at first instance by a Justice of the Peace who 


provided detailed reasons for her decision. Among other things, she rejected the 


Regional Municipality’s argument that Mr. Irwin’s defence amounted to a 


collateral attack on the building inspector’s orders which had not been appealed 


under s. 25 of the Building Code Act. The Justice of the Peace made findings in 


Mr. Irwin’s favour with respect to other defences, including estoppel and officially-


induced error. She concluded her reasons by stating that, based on the 


evidence, the prosecution had not proven its case beyond a reasonable doubt 


that Mr. Irwin was not issued the building permits. 


[4] The Regional Municipality appealed the acquittal to a justice of the Ontario 


Court of Justice. The OCJ justice, among other things, accepted the collateral 


attack argument and substituted a conviction on all the charges, fining Mr. Irwin 


$600. 


[5] Mr. Irwin seeks leave to appeal to this court. 
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[6] At the centre of the proposed appeal is the interpretation and application of 


the doctrine of collateral attack. 


[7] Mr. Irwin says that he was not challenging the 2013 orders in his defence 


to the prosecution but was raising the fact of the previous orders and stating that 


there was nothing further to be done. Moreover, he says that the conclusion of 


the Justice of the Peace that the prosecution had not proven that he had failed to 


obtain the orders was fully supported by the evidence, and there was no basis at 


law for the OCJ justice to interfere. 


[8] Mr. Irwin’s evidence at trial was that his copies of the building permits were 


in the possession of his lawyer whose office was destroyed in a fire that took the 


lawyer’s life. The Regional Municipality had no record of the building permits, 


although there was evidence that Mr. Irwin applied for permits, and that building 


permit file numbers may have been assigned. A 1998 internal memo from the 


City of Vaughan confirmed that a site plan submitted for approval had gone 


missing. 


[9] I am satisfied that the test for leave to appeal under s. 131 of the POA is 


met. 


[10] The appeal raises a question of law respecting the interpretation and 


application of the doctrine of collateral attack. While a second appeal is 


exceptional in provincial offences matters, in this case, the first appeal 
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substituted a conviction for an acquittal. Mr. Irwin seeks to restore the acquittal, 


relying on alleged errors of law. There are special grounds, and in the particular 


circumstances of this case, it is essential for the due administration of justice that 


leave to appeal be granted. Despite Mr. Bendick’s able argument, I do not accept 


that the implications of the conviction are not significant to Mr. Irwin, or that there 


is no broader public interest. While Mr. Irwin was fined $600, the effect of the 


decision on the last appeal is that he remains out of compliance with the 2013 


orders and may face further potential prosecution or enforcement actions 


because of his continuing breach. As for the broader public interest, there is the 


precedential value of the OCJ justice’s decision holding, in effect, that the 


doctrine of collateral attack applies where a party’s defence is that they have 


complied with an order that they have not appealed. 


[11] Leave to appeal is therefore granted. 


[12] Mr. Irwin seeks costs of his successful motion. The Regional Municipality 


questions the authority of the court to award costs in these proceedings, and in 


any event opposes an award of costs. The issue of costs of this motion is best 


reserved to the panel hearing the appeal and I so order. 


 
“K. van Rensburg J.A.” 
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White Burgess Langille Inman, carrying on 
business as WBLI Chartered Accountants 
and R. Brian Burgess Appellants


v.


Abbott and Haliburton Company Limited, 
A.W. Allen & Son Limited, Berwick Building 
Supplies Limited, Bishop’s Falls Building 
Supplies Limited, Arthur Boudreau & Fils Ltée, 
Brennan Contractors & Supplies Ltd.,  
F. J. Brideau & Fils Limitée, Cabot Building 
Supplies Company (1988) Limited,  
Robert Churchill Building Supplies Limited, 
CDL Holdings Limited, formerly Chester 
Dawe Limited, Fraser Supplies (1980) Ltd., 
R. D. Gillis Building Supplies Limited, 
Yvon Godin Ltd., Truro Wood Industries 
Limited/Home Care Properties Limited, 
Hann’s Hardware and Sporting Goods Limited, 
Harbour Breton Building Supplies Limited, 
Hillier’s Trades Limited, Hubcraft Building 
Supplies Limited, Lumbermart Limited, 
Maple Leaf Farm Supplies Limited,  
S.W. Mifflin Ltd., Nauss Brothers Limited, 
O’Leary Farmers’ Co-operative Ass’n. Ltd.,  
Pellerin Building Supplies Inc., Pleasant Supplies  
Incorporated, J. I. Pritchett & Sons Limited, 
Centre Multi-Décor de Richibucto Ltée,  
U. J. Robichaud & Sons Woodworkers Limited,  
Quincaillerie Saint-Louis Ltée, R & J 
Swinamer’s Supplies Limited, 508686 N.B. 
INC. operating as T.N.T. Insulation and 
Building Supplies, Taylor Lumber and 
Building Supplies Limited, Two by Four 
Lumber Sales Ltd., Walbourne Enterprises Ltd.,  
Western Bay Hardware Limited, White’s 
Construction Limited, D. J. Williams and 
Sons Limited and Woodland Building 
Supplies Limited Respondents


and


Attorney General of Canada and Criminal 
Lawyers’ Association (Ontario) Interveners


White Burgess Langille Inman, faisant affaire 
sous la raison sociale WBLI Chartered 
Accountants et R. Brian Burgess Appelants


c.


Abbott and Haliburton Company Limited, 
A.W. Allen & Son Limited, Berwick Building 
Supplies Limited, Bishop’s Falls Building 
Supplies Limited, Arthur Boudreau & Fils Ltée, 
Brennan Contractors & Supplies Ltd.,  
F. J. Brideau & Fils Limitée, Cabot Building 
Supplies Company (1988) Limited,  
Robert Churchill Building Supplies Limited, 
CDL Holdings Limited, auparavant Chester 
Dawe Limited, Fraser Supplies (1980) Ltd., 
R. D. Gillis Building Supplies Limited, 
Yvon Godin Ltd., Truro Wood Industries 
Limited/Home Care Properties Limited, 
Hann’s Hardware and Sporting Goods Limited, 
Harbour Breton Building Supplies Limited, 
Hillier’s Trades Limited, Hubcraft Building 
Supplies Limited, Lumbermart Limited, 
Maple Leaf Farm Supplies Limited,  
S.W. Mifflin Ltd., Nauss Brothers Limited, 
O’Leary Farmers’ Co-operative Ass’n. Ltd.,  
Pellerin Building Supplies Inc., Pleasant Supplies  
Incorporated, J. I. Pritchett & Sons Limited, 
Centre Multi-Décor de Richibucto Ltée,  
U. J. Robichaud & Sons Woodworkers Limited,  
Quincaillerie Saint-Louis Ltée, R & J 
Swinamer’s Supplies Limited, 508686 N.B.  
INC. faisant affaire sous la raison sociale 
T.N.T. Insulation and Building Supplies, 
Taylor Lumber and Building Supplies 
Limited, Two by Four Lumber Sales Ltd., 
Walbourne Enterprises Ltd., Western Bay 
Hardware Limited, White’s Construction 
Limited, D. J. Williams and Sons Limited et  
Woodland Building Supplies Limited Intimées


et


Procureur général du Canada et Criminal 
Lawyers’ Association (Ontario) Intervenants
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Répertorié : White Burgess Langille Inman 
c. Abbott and Haliburton Co.


2015 CSC 23


No du greffe : 35492.


2014 : 7 octobre; 2015 : 30 avril.


Présents : La juge en chef McLachlin et les juges Abella, 
Rothstein, Cromwell, Moldaver, Wagner et Gascon.


EN APPEL DE LA COUR D’APPEL DE LA 
NOUVELLEÉCOSSE


Preuve — Admissibilité — Preuve d’expert — Normes 
fon da men ta les d’admissibilité — Expert qualifié — In
dé pen dance et impartialité — Nature de l’obligation de 
l’ex pert envers le tribunal — Rapport entre l’obligation 
de l’expert et l’admissibilité de son témoignage — Opi
nion d’une juricomptable sur la négligence possible des 
vérificateurs précédents dans l’exercice de leurs fonc
tions — Requête en radiation de l’affidavit de l’expert 
pré sen tée par les vérificateurs précédents au motif que 
l’ex pert n’était pas un témoin expert impartial — Les 
élé ments de l’obligation de l’expert envers le tribunal 
jouentils au regard de l’admissibilité du témoignage 
plu tôt que simplement de la valeur probante de celuici? 
— Dans l’affirmative, l’indépendance et l’impartialité 
constituentelles un critère d’admissibilité?


Les actionnaires ont intenté une action pour né gli-
gence professionnelle contre les anciens vérificateurs 
de leur com pagnie après avoir engagé un autre cabinet 
compta ble, GT, de Kentville, pour effectuer diverses tâ-
ches compta bles, qui, selon eux, avaient révélé des er-
reurs par les vérificateurs précédents. Les vérificateurs 
ont pré senté une requête en jugement sommaire visant à 
faire re je ter l’action. En réponse, les actionnaires ont fait 
ap pel à M, une associée en juricomptabilité du cabinet 
GT de Ha li fax, pour qu’elle examine tous les documents 
per ti nents et ré dige un rapport de ses constatations. Son 
af fi da vit ex pose ces dernières, notamment que les vé ri fi-
ca teurs, selon elle, ne se sont pas acquittés de leurs obli ga-
tions pro fes sion nel les envers les actionnaires. Les vé ri fi-
ca teurs ont pré senté une requête en radiation de l’af fi da vit 
de M au motif qu’elle n’était pas un témoin ex pert im-
par tial.


Le juge des requêtes s’est dit d’accord avec les vé ri fi-
ca teurs pour l’essentiel et a radié intégralement l’affidavit 
de M. Les juges majoritaires de la Cour d’appel ont con-
clu que le juge des requêtes avait eu tort d’exclure l’af fi-
da vit de M et ont accueilli l’appel.


Indexed as: White Burgess Langille Inman v. 
Abbott and Haliburton Co.


2015 SCC 23


File No.: 35492.


2014: October 7; 2015: April 30.


Present: McLachlin C.J. and Abella, Rothstein, 
Cromwell, Moldaver, Wagner and Gascon JJ.


ON APPEAL FROM THE COURT OF APPEAL FOR 
NOVA SCOTIA


Evidence — Admissibility — Expert evidence — Ba
sic standards for admissibility — Qualified expert — In
de pen dence and impartiality — Nature of expert’s duty 
to court — How expert’s duty relates to admissibility of 
expert’s evidence — Forensic accountant providing opin
ion on whether former auditors were negligent in per for
mance of duties — Former auditors applying to strike out 
expert’s affidavit on grounds she was not impartial expert 
witness — Whether elements of expert’s duty to court go to 
admissibility of evidence rather than simply to its weight 
— If so, whether there is a threshold admissibility re
quire ment in relation to independence and impartiality.


The shareholders started a professional negligence 
ac tion against the former auditors of their company 
after they had retained a different accounting firm, the 
Kentville office of GT, to perform various accounting 
tasks and which in their view revealed problems with the 
former auditors’ work. The auditors brought a motion 
for summary judgment seeking to have the shareholders’ 
action dismissed. In response, the shareholders retained 
M, a forensic accounting partner at the Halifax office of 
GT, to review all the relevant materials and to prepare a 
report of her findings. Her affidavit set out her findings, 
including her opinion that the auditors had not complied 
with their professional obligations to the shareholders. 
The auditors applied to strike out M’s affidavit on the 
grounds that she was not an impartial expert witness.


The motions judge essentially agreed with the auditors 
and struck out M’s affidavit in its entirety. The majority 
of the Court of Appeal concluded that the motions judge 
erred in excluding M’s affidavit and allowed the appeal.
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Arrêt : Le pourvoi est rejeté.


La démarche qui permet de déterminer l’admissibilité 
du témoignage d’opinion de l’expert est scindée en deux.  
Dans un premier temps, celui qui veut présenter le té-
moignage doit démontrer qu’il satisfait aux critères 
d’admis si bi lité, soit les quatre critères énoncés dans l’ar-
rêt R. c. Mohan, [1994] 2 R.C.S. 9, à savoir la per ti nence, 
la né ces sité, l’absence de toute règle d’exclusion et la 
qua li fi ca tion suffisante de l’expert. Tout témoignage qui 
ne sa tis fait pas à ces critères devrait être exclu. Dans un 
deux i ème temps, le juge-gardien exerce son pouvoir dis-
cré tion naire en déterminant si le témoignage d’expert qui 
sa tis fait aux conditions préalables à l’admissibilité est 
assez avantageux pour le procès pour justifier son admis-
sion malgré le préjudice potentiel, pour le procès, qui 
peut découler de son admission.


L’expert a l’obligation envers le tribunal de donner 
un témoignage d’opinion qui soit juste, objectif et im-
par tial. Il doit être conscient de cette obligation et pou-
voir et vouloir s’en acquitter. L’opinion de l’expert doit 
être impartiale, en ce sens qu’elle découle d’un exa men 
objec tif des questions à trancher. Elle doit être in dé pen-
dante, c’est-à-dire qu’elle doit être le fruit du jugement 
in dé pen dant de l’expert, non influencée par la partie pour 
qui il té moigne ou l’issue du litige. Elle doit être exempte 
de parti pris, en ce sens qu’elle ne doit pas favoriser in-
jus te ment la position d’une partie au détriment de celle 
de l’autre. Le critère décisif est que l’opinion de l’expert 
ne chan ge rait pas, peu importe la partie qui aurait retenu 
ses ser vi ces. Ces concepts, il va sans dire, doivent être 
ap pli qués aux réalités du débat contradictoire.


C’est sous le volet « qualification suffisante de l’ex-
pert » du cadre établi par l’arrêt Mohan qu’il convient 
d’abord d’examiner les préoccupations concernant l’obli-
ga tion de l’expert envers le tribunal et s’il peut ou veut 
s’en acquitter. Le témoin expert proposé qui ne peut ou 
ne veut s’acquitter de son obligation envers le tribunal 
ne pos sède pas la qualification suffisante pour exercer ce 
rôle. S’il ne satisfait pas à ce critère d’admissibilité, son 
té moignage ne devrait pas être admis. Or, dès lors qu’il 
y est satisfait, toute réserve qui demeure quant à sa voir si 
l’ex pert s’est conformé à son obligation devrait être exa-
mi née dans le cadre de l’analyse coût-bénéfices qu’ef fec-
tue le juge dans l’exercice de son rôle de gardien.


L’idée, en imposant ce critère supplémentaire, n’est 
pas de prolonger ni de complexifier les procès et il ne 
devrait pas en résulter un tel effet. Le juge de première 
in stance doit déterminer, compte tenu tant de la situation 
par ti cu li ère de l’expert que de la teneur du témoignage 
pro posé, si l’expert peut ou veut s’acquitter de sa prin-
ci pale obligation envers le tribunal. En l’absence d’une 


Held: The appeal should be dismissed.


The inquiry for determining the admissibility of ex-
pert opinion evidence is divided into two steps. At the 
first step, the proponent of the evidence must establish 
the threshold requirements of admissibility. These are the 
four factors set out in R. v. Mohan, [1994] 2 S.C.R. 9 (rel-
e vance, necessity, absence of an exclusionary rule and a 
properly qualified expert). Evidence that does not meet 
these threshold requirements should be excluded. At the 
second discretionary gatekeeping step, the trial judge 
must decide whether expert evidence that meets the pre-
con di tions to admissibility is sufficiently beneficial to the 
trial process to warrant its admission despite the po ten tial 
harm to the trial process that may flow from the ad mis-
sion of the expert evidence.


Expert witnesses have a duty to the court to give fair, 
objective and non-partisan opinion evidence. They must 
be aware of this duty and able and willing to carry it out. 
The expert’s opinion must be impartial in the sense that it 
reflects an objective assessment of the questions at hand. 
It must be independent in the sense that it is the product 
of the expert’s independent judgment, uninfluenced by 
who has retained him or her or the outcome of the lit i ga-
tion. It must be unbiased in the sense that it does not un-
fairly favour one party’s position over another. The acid 
test is whether the expert’s opinion would not change re-
gard less of which party retained him or her. These con cepts, 
of course, must be applied to the realities of ad ver sary 
litigation.


Concerns related to the expert’s duty to the court and 
his or her willingness and capacity to comply with it are 
best addressed initially in the “qualified expert” element 
of the Mohan framework. A proposed expert witness 
who is unable or unwilling to fulfill his or her duty to the 
court is not properly qualified to perform the role of an 
expert. If the expert witness does not meet this threshold 
admissibility requirement, his or her evidence should not 
be admitted. Once this threshold is met, however, re main-
ing concerns about an expert witness’s compliance with 
his or her duty should be considered as part of the over all 
cost-benefit analysis which the judge conducts to carry 
out his or her gatekeeping role.


Imposing this additional threshold requirement is not 
intended to and should not result in trials becoming lon-
ger or more complex. The trial judge must determine, 
hav ing regard to both the particular circumstances of the 
pro posed expert and the substance of the proposed ev i-
dence, whether the expert is able and willing to carry out 
his or her primary duty to the court. Absent challenge, the 
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expert’s attestation or testimony recognizing and ac cept-
ing the duty will generally be sufficient to establish that 
this threshold is met. However, if a party opposing ad-
mis si bility shows that there is a realistic concern that the 
expert is unable and/or unwilling to comply with his or 
her duty, the proponent of the evidence has the burden of 
establishing its admissibility. Exclusion at the threshold 
stage of the analysis should occur only in very clear cases 
in which the proposed expert is unable or unwilling to 
provide the court with fair, objective and non-partisan ev-
i dence. Anything less than clear unwillingness or in abil-
ity to do so should not lead to exclusion, but be taken into 
account in the overall weighing of costs and benefits of 
receiving the evidence.


The concept of apparent bias is not relevant to the ques-
tion of whether or not an expert witness will be un able 
or unwilling to fulfill its primary duty to the court. When 
look ing at an expert’s interest or relationship with a party, 
the question is not whether a reasonable observer would 
think that the expert is not independent. The ques tion is 
whether the relationship or interest results in the ex pert 
being unable or unwilling to carry out his or her pri mary 
duty to the court to provide fair, non-partisan and ob jec-
tive assistance.


In this case, there was no basis disclosed in the record 
to find that M’s evidence should be excluded because she 
was not able and willing to provide the court with fair, 
objective and non-partisan evidence. The majority of the 
Court of Appeal was correct in concluding that the mo-
tions judge committed a palpable and overriding er ror in 
determining that M was in a conflict of interest that pre-
vented her from giving impartial and objective ev i dence.


Cases Cited


Applied: R. v. Mohan, [1994] 2 S.C.R. 9; Mouvement 
laïque québécois v. Saguenay (City), 2015 SCC 16, [2015] 
2 S.C.R. 3; adopted: R. v. Abbey, 2009 ONCA 624, 97 
O.R. (3d) 330, leave to appeal refused, [2010] 2 S.C.R. 
v; referred to: Lord Abinger v. Ashton (1873), L.R. 17 
Eq. 358; R. v. D.D., 2000 SCC 43, [2000] 2 S.C.R. 275; 
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[1982] 2 S.C.R. 24; R. v. J.L.J., 2000 SCC 51, [2000] 2 
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con tes ta tion, il est généralement satisfait au critère dès 
lors que l’expert, dans son attestation ou sa déposition, re-
con naît son obligation et l’accepte. Toutefois, si la partie 
qui s’oppose à l’admission démontre un motif réaliste 
de croire que l’expert ne peut ou ne veut s’acquitter de 
son obligation, il revient à la partie qui produit la preuve 
d’en établir l’admissibilité. La décision d’exclure le té-
moignage à la première étape de l’analyse pour non-con-
for mité aux critères d’admissibilité ne devrait être prise 
que dans les cas manifestes où l’expert proposé ne peut 
ou ne veut fournir une preuve juste, objective et im par-
tiale. Dans les autres cas, le témoignage ne devrait pas 
être exclu d’office, et son admissibilité sera dé ter mi née à 
l’is sue d’une pondération globale du coût et des bé né fi-
ces de son admission.


La notion d’apparence de parti pris n’est pas pertinente 
lorsqu’il s’agit de déterminer si le témoin expert pourra 
ou voudra s’acquitter de sa principale obligation envers 
le tribunal. Lorsque l’on se penche sur l’intérêt d’un ex-
pert ou sur ses rapports avec une partie, il ne s’agit pas 
de se demander si un observateur raisonnable penserait 
que l’expert est indépendant ou non; il s’agit plutôt de 
dé ter mi ner si la relation de l’expert avec une partie ou 
son intérêt fait en sorte qu’il ne peut ou ne veut s’acquit-
ter de sa principale obligation envers le tribunal, en l’oc-
cur rence apporter au tribunal une aide juste, objective et 
im par tiale.


En l’espèce, le dossier ne révèle aucun élément qui 
permette de conclure que le témoignage de M devrait être 
exclu parce que celle-ci ne pouvait ou ne voulait ren dre 
devant le tribunal un témoignage juste, objectif et im par-
tial. La majorité de la Cour d’appel a eu raison de con-
clure que le juge des requêtes avait commis une erreur 
manifeste et dominante en estimant que M était dans une 
situation de conflit d’intérêts qui l’empêchait de rendre 
un témoignage objectif et impartial.
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The judgment of the Court was delivered by


Cromwell J. —


I. Introduction and Issues


[1] Expert opinion evidence can be a key element 
in the search for truth, but it may also pose special 
dangers. To guard against them, the Court over the  
last 20 years or so has progressively tightened the 
rules of admissibility and enhanced the trial judge’s 
gatekeeping role. These developments seek to en-
sure that expert opinion evidence meets cer tain ba-
sic standards before it is admitted. The ques tion on 
this appeal is whether one of these basic stan dards 
for admissibility should relate to the pro posed ex-
pert’s independence and impartiality. In my view, 
it should.


[2] Expert witnesses have a special duty to the 
court to provide fair, objective and non-partisan as-
sis tance. A proposed expert witness who is unable 
or unwilling to comply with this duty is not qualified 
to give expert opinion evidence and should not 
be permitted to do so. Less fundamental concerns 
about an expert’s independence and impartiality 
should be taken into account in the broader, overall 
weighing of the costs and benefits of receiving the 
evidence.


[3] Applying these principles, I agree with the con-
clu sion reached by the majority of the Nova Sco tia 
Court of Appeal and would therefore dismiss this 
ap peal with costs.


II. Overview of the Facts and Judicial History


A. Facts and Proceedings


[4] The appeal arises out of a professional neg li-
gence action by the respondents (who I will call the 
shareholders) against the appellants, the former au-
di tors of their company (I will refer to them as the 
au di tors). The shareholders started the action after 
they had retained a different accounting firm, the 


Version française du jugement de la Cour rendu 
par


Le juge Cromwell —


I. Introduction et questions en litige


[1] Le témoignage d’expert peut constituer la 
pièce maîtresse dans la recherche de la vérité tout 
comme il peut présenter des dangers particuliers. 
Pour se prémunir contre ces dangers, la Cour depuis 
une vingtaine d’années resserre graduellement les 
règles d’admissibilité et renforce le rôle de gardien 
du juge de première instance. Ainsi, l’admission du 
té moignage d’expert est subordonnée au respect de 
cer tai nes normes fondamentales. La question à tran-
cher dans le cadre du présent pourvoi est de sa voir 
si l’indépendance et l’impartialité de l’ex pert que 
l’on se propose de citer comme témoin de vraient 
compter au nombre de ces normes fon da men ta les 
d’admis si bi lité. À mon avis elles devraient l’être.


[2] Le témoin expert a l’obligation particulière 
d’ap por ter au tribunal une aide juste, objective et 
im par tiale. La personne que l’on se propose de citer 
à ce titre, mais qui ne peut ou ne veut se con for mer 
à cette obligation, n’a pas la qualification pour té-
moigner à titre d’expert et ne devrait pas y être au to ri-
sée. Des réserves moins fondamentales quant à l’in-
dé pen dance et à l’impartialité de l’expert devraient  
jouer dans l’analyse globale des coûts et des bé né fi-
ces de l’admission du témoignage.


[3] Appliquant ces principes, je partage la con clu-
sion à laquelle sont parvenus les juges ma jo ri tai res 
de la Cour d’appel de la Nouvelle-Écosse et suis 
d’avis de rejeter le présent pourvoi avec dépens.


II. Rappel des faits et historique judiciaire


A. Les faits et la procédure


[4] Le présent pourvoi découle d’une action pour 
négligence professionnelle intentée par les intimées 
(ci-après « les actionnaires ») contre les appelants, 
les anciens vérificateurs de leur compagnie (ci-après 
« les vérificateurs »). Les actionnaires ont intenté 
cette poursuite après avoir engagé un autre cabinet 
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Kentville office of Grant Thornton LLP, to per form 
various accounting tasks and which in their view 
revealed problems with the auditors’ previous work. 
The central allegation in the action is that the au-
di tors’ failure to apply generally accepted au dit ing 
and accounting standards while carrying out their 
func tions caused financial loss to the share hold ers.  
The main question in the action boils down to whether 
the auditors were negligent in the per for mance of 
their professional duties.


[5] The auditors brought a motion for summary 
judgment in August of 2010, seeking to have the 
share hold ers’ action dismissed. In response, the 
share  hold  ers retained Susan MacMillan, a forensic 
ac count ing partner at the Halifax office of Grant 
Thornton, to review all the relevant materials, in-
clud ing the documents filed in the action, and to pre-
pare a report of her findings. Her affidavit set out her 
findings, including her opinion that the auditors had 
not complied with their professional obligations to 
the shareholders. The auditors applied to strike out 
Ms. MacMillan’s affidavit on the grounds that she 
was not an impartial expert witness. They argued 
that the action comes down to a battle of opinion 
between two accounting firms — the auditors’ and 
the expert witness’s. Ms. MacMillan’s firm could be 
exposed to liability if its approach was not accepted 
by the court and, as a partner, Ms. MacMillan could 
be personally liable. Her potential liability if her 
opinion were not accepted gives her a personal fi-
nan cial interest in the outcome of the litigations and 
this, in the auditors’ submission, ought to disqualify 
her from testifying.


[6] The proceedings since have been neither sum-
mary nor resulted in a judgment. Instead, the lit i ga-
tion has been focused on the expert evidence issue; 
the summary judgment application has not yet been 
heard on its merits.


comptable, Grant Thornton srl, de Kentville, pour 
effectuer diverses tâches comptables, qui, selon eux, 
avaient révélé des erreurs par les vérificateurs pré cé-
dents. Les actionnaires reprochent essentiellement 
aux vérificateurs de ne pas avoir appliqué les nor mes 
de vérification et comptables généralement re con-
nues et de leur avoir ainsi causé une perte. La prin-
ci pale question dans le cadre de l’action est de sa-
voir si les vérificateurs ont fait preuve de né gli gence 
dans l’exercice de leurs fonctions.


[5] En août 2010, les vérificateurs ont présenté une 
requête en jugement sommaire visant à faire re je ter 
l’action. En réponse, les actionnaires ont fait ap pel à 
Mme Susan MacMillan, une associée en ju ri compta-
bi lité du cabinet Grant Thornton de Halifax, pour 
qu’elle examine tous les documents per ti nents, no-
tam ment ceux déposés dans le cadre de l’action, et 
ré dige un rapport de ses con sta ta tions. Son af fi da vit 
ex pose ces dernières, notamment que les vé ri fi ca-
teurs, selon elle, ne se sont pas acquit tés de leurs 
obli ga tions professionnelles en vers les action nai-
res. Les vé ri fi ca teurs ont pré senté une requête en 
ra di a tion de l’affidavit de Mme MacMillan au motif 
qu’elle n’était pas un té moin expert impartial. Ils 
ont fait va loir que l’action se résumait à une ba-
taille d’opi ni ons entre deux ca bi nets comptables, 
en l’oc cur rence celui des vé ri fi ca teurs et celui du 
té moin ex pert. Le cabinet de Mme MacMillan pour-
rait être tenu res pon sa ble si sa dé mar che n’était pas 
ac cep tée par le tri bu nal et, en tant qu’as so ciée, Mme  
MacMillan pour rait être tenue per son nel le ment res-
pon sa ble. Sa res pon sa bi lité po ten tielle — si son 
opi nion n’était pas ac cep tée — se tra duit par un in-
té rêt fi nan cier per son nel dans le rè gle ment du li tige; 
or, de l’avis des vé ri fi ca teurs, cela de vrait suf fire à 
la ren dre inha bile à témoigner.


[6] Depuis, l’instance a été tout sauf sommaire 
et ne s’est toujours pas soldée par un jugement. Le 
litige a plutôt porté sur la question du témoignage 
de l’expert; la requête en jugement sommaire n’a 
pas encore été entendue sur le fond.
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B. Judgments Below


(1) Nova Scotia Supreme Court: 2012 NSSC 
210, 317 N.S.R. (2d) 283 (Pickup J.)


[7] Pickup J. essentially agreed with the auditors 
and struck out the MacMillan affidavit in its en-
tirety: para. 106. He found that, in order to be ad-
mis si ble, an expert’s evidence “must be, and be seen 
to be, independent and impartial”: para. 99. Ap ply-
ing that test, he concluded that this was one of those 
“clearest of cases where the reliability of the ex pert 
. . . does not meet the threshold requirements for ad-
mis si bil ity”: para. 101.


(2) Nova Scotia Court of Appeal: 2013 NSCA 
66, 330 N.S.R. (2d) 301 (Beveridge J.A., 
Oland J.A. Concurring; MacDonald C.J.N.S. 
Dis sent ing)


[8] The majority of the Court of Appeal con-
cluded that the motions judge erred in excluding 
Ms.  MacMillan’s affidavit. Beveridge J.A. wrote 
that while the court has discretion to exclude expert 
ev i dence due to actual bias or partiality, the test ad-
opted by the motions judge — that an expert “must 
be, and be seen to be, independent and im par tial” 
— was wrong in law. He ought not to have ruled her 
evidence inadmissible and struck out her af fi da vit.


[9] MacDonald C.J.N.S., dissenting, would have 
upheld the motions judge’s decision because he had 
properly articulated and applied the relevant legal 
principles.


III. Analysis


A. Overview


[10]  In my view, expert witnesses have a duty to 
the court to give fair, objective and non-partisan 
opinion evidence. They must be aware of this duty 
and able and willing to carry it out. If they do not 
meet this threshold requirement, their evidence 
should not be admitted. Once this threshold is met, 


B. Les juridictions inférieures


(1) Cour suprême de la Nouvelle-Écosse : 2012 
NSSC 210, 317 N.S.R. (2d) 283 (le juge 
Pickup)


[7] Le juge Pickup s’est dit d’accord avec les vé-
ri fi ca teurs pour l’essentiel et a radié intégralement 
l’af fidavit de Mme  MacMillan (par. 106). Il était 
d’avis que, pour être admissible, le témoignage de 
l’ex pert [TRADUCTION] « doit être indépendant et im-
par tial et être perçu comme tel » (par. 99) et, par-
tant, a conclu qu’il s’agissait de l’un des « cas les 
plus évidents où la fiabilité de l’expert [. . .] ne sa-
tis fait pas aux critères d’admissibilité » (par. 101).


(2) Cour d’appel de la Nouvelle-Écosse : 2013 
NSCA 66, 330 N.S.R. (2d) 301 (le juge 
Beveridge, avec l’appui de la juge Oland; le 
juge en chef MacDonald est dissident)


[8] Les juges majoritaires de la Cour d’appel 
ont conclu que le juge des requêtes avait eu tort 
d’ex clure l’affidavit de Mme  MacMillan. Le juge 
Beveridge a écrit que, si le tribunal peut, en vertu de 
son pouvoir discrétionnaire, écarter le témoignage 
de l’expert pour cause de partialité réelle, le critère 
retenu par le juge des requêtes, en l’occurrence que 
l’expert « doit être indépendant et impartial et être 
perçu comme tel », était mal fondé en droit. Il n’au-
rait pas dû déclarer inadmissible le témoignage de 
Mme MacMillan ni radier son affidavit.


[9] Le juge en chef MacDonald, dissident, était 
d’avis de confirmer la décision du juge des re quêtes, 
parce que ce dernier avait selon lui exposé et ap-
pli qué correctement les principes juridiques per ti-
nents.


III. Analyse


A. Aperçu


[10]  Selon moi, l’expert a l’obligation envers le 
tri bu nal de donner un témoignage d’opinion qui soit 
juste, objectif et impartial. Il doit être conscient de 
cette obligation et pouvoir et vouloir s’en acquitter. 
S’il ne satisfait pas à ce critère, son témoignage ne 
de vrait pas être admis. Or, dès lors qu’il y est sa tis fait,  
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however, concerns about an expert witness’s in de-
pen dence or impartiality should be considered as 
part of the overall weighing of the costs and ben e-
fits of admitting the evidence. This common law ap-
proach is, of course, subject to statutory and related 
provisions which may establish different rules of 
admissibility.


B. Expert Witness Independence and Impartiality


[11]  There have been long-standing concerns 
about whether expert witnesses hired by the par-
ties are impartial in the sense that they are ex-
press ing their own unbiased professional opinion 
and whether they are independent in the sense that 
their opinion is the product of their own, in de pen-
dent conclusions based on their own knowledge and 
judgment: see, e.g., G. R. Anderson, Expert Ev i
dence (3rd ed. 2014), at p. 509; S. N. Lederman,  
A. W. Bryant and M. K. Fuerst, The Law of Ev i dence 
in Canada (4th ed. 2014), at p. 783. As Sir George 
Jessel, M.R., put it in the 1870s, “[u]ndoubtedly 
there is a natural bias to do something serviceable 
for those who employ you and adequately re mu ner-
ate you. It is very natural, and it is so effectual, that 
we constantly see persons, instead of considering 
them selves witnesses, rather consider themselves as 
the paid agents of the person who employs them”:  
Lord Abinger v. Ashton (1873), L.R. 17 Eq. 358, at 
p. 374.


[12]  Recent experience has only exacerbated these 
concerns; we are now all too aware that an expert’s 
lack of independence and impartiality can result 
in egregious miscarriages of justice: R. v. D.D., 
2000 SCC 43, [2000] 2 S.C.R. 275, at para.  52. 
As observed by Beveridge J.A. in this case, The 
Com mis sion on Proceedings Involving Guy Paul 
Morin: Report (1998) authored by the Honourable 
Fred Kaufman and the Inquiry into Pediatric Fo ren
sic Pathology in Ontario: Report (2008) con ducted 
by the Honourable Stephen T. Goudge pro vide two 
striking examples where “[s]eemingly solid and 
impartial, but flawed, forensic scientific opinion 
has played a prominent role in miscarriages of jus-
tice”: para. 105. Other reports outline the critical 
need for impartial and independent expert evidence 
in civil litigation: ibid., at para. 106; see the Right 


les réserves quant à l’indépendance ou à l’im par ti a-
lité du témoin expert devraient être ex a mi nées dans 
l’évaluation globale des coûts et des bé né fi ces de 
l’admis sion du témoignage. Cette dé mar che is sue 
de la common law cède le pas bien sûr aux dis po-
si tions législatives et connexes éta blis sant dans cer-
tains cas des règles d’admis si bi lité dif fé ren tes.


B. Impartialité et indépendance du témoin expert


[11]  Les préoccupations quant à savoir si les té-
moins ex perts retenus par les parties sont im par tiaux 
— c’est-à-dire s’ils expriment leur opinion pro fes-
sion nelle sans parti pris — et in dé pen dants — c’est-
à-dire si leur opinion est le fruit des con clu sions 
aux quel les ils sont parvenus de façon in dé pen dante 
en se fondant sur leurs propres con nais san ces et ju-
ge ment — ne datent pas d’hier (voir, p. ex., G. R. 
Anderson, Expert Evidence (3e éd. 2014), p. 509;  
S. N. Lederman, A. W. Bryant et M. K. Fuerst, The 
Law of Evidence in Canada (4e éd. 2014), p. 783). 
Comme le soulignait Sir George Jessel, maî tre des 
rôles, dans les années 1870, [TRA DUC TION] «  [i]l  
existe indubitablement une ten dance na tu relle à 
faire quelque chose d’utile pour ce lui qui nous em-
ploie et nous rémunère bien. C’est tout à fait na tu rel 
et si infaillible que nous voyons con stam ment des 
per son nes qui se con si dè rent, non pas comme des 
té moins, mais comme les man da tai res ré mu né rés 
de la per sonne qui les emploie » (Lord Abinger c. 
Ashton (1873), L.R. 17 Eq. 358, p. 374).


[12]  L’expérience récente n’a fait qu’aviver ces pré-
oc cu pa tions; nous savons que trop bien que le man-
que d’indépendance et d’impartialité d’un ex pert 
peut donner lieu à de très graves erreurs ju di ci ai-
res (R. c. D.D., 2000 CSC 43, [2000] 2 R.C.S. 275, 
par. 52). Comme l’a souligné le juge Beveridge dans 
la présente affaire, la Commission sur les pour sui
tes contre Guy Paul Morin : Rapport (1998), ré digé 
par l’honorable Fred Kaufman, et le Rap port de la 
Commission d’enquête sur la mé de cine lé gale pé
dia tri que en Ontario (2008), de l’ho no ra ble Stephen 
T. Goudge, donnent deux ex em ples con crets de cas 
où [TRADUCTION] «  [l]’opi nion ap pa rem ment so-
lide et impartiale, mais er ro née, d’un sci en ti fi que 
ex pert a joué un rôle de pre mier plan dans des er-
reurs ju di ci ai res » (par. 105). D’autres rap ports met-
tent en évi dence la né ces sité cruciale que l’ex pert 
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Hon our able Lord Woolf, Access to Justice: Final 
Re port (1996); the Honourable Coulter A. Osborne, 
Civil Justice Reform Project: Summary of Findings 
& Rec om men da tions (2007).


[13]  To decide how our law of evidence should 
best respond to these concerns, we must confront 
sev eral questions: Should concerns about po ten-
tially biased expert opinion go to admissibility or 
only to weight?; If to admissibility, should these 
concerns be addressed by a threshold requirement 
for admissibility, by a judicial discretion to ex clude, 
or both?; At what point do these concerns jus tify 
exclusion of the evidence?; And finally, how is our 
response to these concerns integrated into the ex-
is ting legal framework governing the ad mis si bil-
ity of expert opinion evidence? To answer these 
ques tions, we must first consider the existing legal 
frame work governing admissibility, identify the 
duties that an expert witness has to the court and 
then turn to how those duties are best reflected in 
that legal framework.


C. The Legal Framework


(1) The Exclusionary Rule for Opinion Ev i dence


[14]  To the modern general rule that all relevant 
evidence is admissible there are many qualifications. 
One of them relates to opinion evidence, which 
is the subject of a complicated exclusionary rule. 
Wit nesses are to testify as to the facts which they 
per ceived, not as to the inferences — that is, the 
opin ions — that they drew from them. As one great 
ev i dence scholar put it long ago, it is “for the jury 
to form opinions, and draw inferences and con clu-
sions, and not for the witness”: J. B. Thayer, A Pre
lim i nary Treatise on Evidence at the Common Law 
(1898; reprinted 1969), at p. 524; see also C. Tapper, 
Cross and Tapper on Evidence (12th ed. 2010), at 
p. 530. While various rationales have been offered 
for this exclusionary rule, the most convincing is 
prob a bly that these ready-formed inferences are 
not helpful to the trier of fact and might even be 
mis lead ing: see, e.g., Graat v. The Queen, [1982] 2 


soit impartial et in dé pen dant dans les pro cès ci vils 
(ibid., par. 106; voir le très honorable lord Woolf, 
Access to Jus tice : Final Report (1996); l’ho no ra ble 
Coulter A. Osborne, Projet de ré forme du sys tème 
de jus tice ci vile : Résumé des con clu sions et des re
com man da tions (2007)).


[13]  Pour déterminer la meilleure solution en 
droit de la preuve à ces préoccupations, il nous faut 
nous po ser plusieurs questions. Est-ce que les ré ser-
ves au su jet du parti pris possible d’un ex pert jouent 
au re gard de l’admissibilité de son té moignage ou 
seu le ment de la valeur probante de ce der nier? Dans 
le pre mier cas, devrait-on y ré pon dre par un cri-
tère d’admissibilité, par un pouvoir dis cré tion naire 
per met tant d’écarter la preuve ou les deux? Quand 
justifient-elles que soit exclu un té moignage? Enfin, 
com ment la solution s’inscrit-elle dans le ca dre ju ri-
di que actuel régissant l’admis si bi lité des té moigna-
ges d’experts? Pour répondre à ces ques tions, nous 
de vons d’abord nous pencher sur ce ca dre juridique, 
cir con scrire les obligations du té moin en vers le tri-
bu nal, puis voir comment ces der ni ères s’in tè grent 
le mieux dans le cadre ju ri di que.


C. Le cadre juridique


(1) La règle d’exclusion des témoignages d’opi-
nion


[14]  La règle générale moderne selon laquelle 
toute preuve pertinente est admissible est assortie 
de nom breu ses exceptions. L’une d’elles a trait au 
té moignage d’opinion, lequel fait l’objet d’une rè-
gle d’exclusion complexe. La déposition des té-
moins doit relater les faits qu’ils ont perçus, et 
non pré sen ter les inférences, ou opinions, qu’ils en 
tirent. Comme l’a dit il y a longtemps un éminent 
spé ci a liste de la preuve, [TRADUCTION] «  c’est au 
jury de se faire une opinion et de tirer des in fé ren ces 
et des conclusions, pas au témoin » (J. B. Thayer, 
A Preliminary Treatise on Evidence at the Com
mon Law (1898; réimprimé 1969), p. 524; voir éga-
le ment C. Tapper, Cross and Tapper on Evi dence 
(12e éd. 2010), p. 530). Même si plusieurs rai sons 
ont été avancées pour expliquer cette règle d’ex-
clu sion, la plus convaincante est probablement celle 
selon laquelle ces inférences toutes faites ne sont 
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S.C.R. 819, at p. 836; Halsbury’s Laws of Can ada:  
Evidence (2014 Reissue), at para. HEV-137 “Gen-
eral rule against opinion evidence”.


[15]  Not all opinion evidence is excluded, how-
ever. Most relevant for this case is the exception for 
expert opinion evidence on matters requiring spe-
cial ized knowledge. As Prof. Tapper put it, “the law 
recognizes that, so far as matters calling for special 
knowledge or skill are concerned, judges and jurors 
are not necessarily equipped to draw true in fer ences 
from facts stated by witnesses. A witness is there-
fore allowed to state his opinion about such mat ters, 
provided he is expert in them”: p. 530; see also R. v. 
Abbey, [1982] 2 S.C.R. 24, at p. 42.


(2) The Current Legal Framework for Expert 
Opin ion Evidence


[16]  Since at least the mid-1990s, the Court has 
responded to a number of concerns about the im-
pact on the litigation process of expert evidence 
of dubious value. The jurisprudence has clarified 
and tightened the threshold requirements for 
admissibility, added new requirements in order to 
assure reliability, particularly of novel scientific 
evidence, and emphasized the important role that 
judges should play as “gatekeepers” to screen out 
proposed evidence whose value does not justify the 
risk of confusion, time and expense that may result 
from its admission.


[17]  We can take as the starting point for these 
developments the Court’s decision in R. v. Mohan, 
[1994] 2 S.C.R. 9. That case described the potential 
dangers of expert evidence and established a four-
part threshold test for admissibility. The dangers 
are well known. One is that the trier of fact will 
inappropriately defer to the expert’s opinion rather 


pas utiles au juge des faits et peuvent même l’in duire 
en erreur (voir, p. ex., Graat c. La Reine, [1982] 
2 R.C.S. 819, p.  836; Halsbury’s Laws of Ca
nada : Evidence (2014 réédition), par.  HEV-137 
« Ge ne ral rule against opinion evidence »).


[15]  Cependant, ce ne sont pas tous les té moi gna-
ges d’opinion qui sont exclus. L’exception qui nous 
in té resse plus particulièrement dans le présent pour-
voi est celle qui s’applique au témoignage d’opi-
nion d’un expert sur des questions qui exigent des 
con nais san ces spécialisées. Pour reprendre les pro-
pos du professeur Tapper, [TRADUCTION] « le droit 
re con naît que, dans la mesure où les ques tions exi-
gent des connaissances ou des com pé ten ces par ti-
cu li ères, les juges et les jurés ne sont pas forcément 
en me sure de tirer une véritable con clu sion d’après 
les faits relatés par les témoins. Le té moin est par 
con sé quent admis à faire part de son opi nion sur 
ces ques tions, pourvu qu’il soit un ex pert en la ma-
tière » (p. 530; voir également R. c. Abbey, [1982] 2 
R.C.S. 24, p. 42).


(2) Le cadre juridique actuel régissant le té moi-
gnage d’opinion d’un expert


[16]  Depuis au moins le milieu des années 1990, 
la Cour a répondu à nombre de préoccupations con-
cer nant l’incidence d’une preuve d’expert d’une 
va leur douteuse sur le déroulement de l’instance. 
La ju ris pru dence a clarifié et resserré les critères 
d’admis si bi lité, établi de nouvelles exigences de 
fia bi lité, notamment en ce qui concerne la preuve 
is sue de sciences nouvelles, et renforcé l’important 
rôle de « gardien » du juge qui consiste à écarter 
d’em blée les témoignages dont la valeur ne justifie 
pas la confusion, la lenteur et les frais que leur admis-
sion risque de causer.


[17]  Nous pouvons prendre comme point de dé-
part de cette nouvelle tendance la décision de la Cour 
dans l’affaire R. c. Mohan, [1994] 2 R.C.S. 9. Cet 
ar rêt a mis en lumière les dangers du té moi gnage 
d’ex pert et établi un critère à quatre volets pour en 
éva luer l’admissibilité. Ces dangers sont bien con-
nus. Il y a notamment le risque que le juge des faits 
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than carefully evaluate it. As Sopinka J. observed in 
Mohan:


 There is a danger that expert evidence will be misused 
and will distort the fact-finding process. Dressed up 
in scientific language which the jury does not easily 
understand and submitted through a witness of impressive 
antecedents, this evidence is apt to be accepted by the 
jury as being virtually infallible and as having more 
weight than it deserves. [p. 21]


(See also D.D., at para. 53; R. v. J.L.J., 2000 SCC 51, 
[2000] 2 S.C.R. 600, at paras. 25-26; R. v. Sekhon, 
2014 SCC 15, [2014] 1 S.C.R. 272, at para. 46.)


[18]  The point is to preserve trial by judge and 
jury, not devolve to trial by expert. There is a risk 
that the jury “will be unable to make an effective 
and critical assessment of the evidence”: R. v. Abbey, 
2009 ONCA 624, 97 O.R. (3d) 330, at para. 90, leave 
to appeal refused, [2010] 2 S.C.R. v. The trier of 
fact must be able to use its “informed judgment”, 
not simply decide on the basis of an “act of faith” 
in the expert’s opinion: J.L.J., at para.  56. The 
risk of “attornment to the opinion of the expert” is 
also exacerbated by the fact that expert evidence is 
resistant to effective cross-examination by coun sel 
who are not experts in that field: D.D., at para. 54.  
The cases address a number of other re lated con-
cerns: the potential prejudice created by the expert’s 
reliance on unproven material not sub ject to cross-
examination (D.D., at para. 55); the risk of admitting 
“junk science” (J.L.J., at para. 25); and the risk that 
a “contest of experts” dis tracts rather than assists 
the trier of fact (Mohan, at p. 24). Another well-
known danger associated with the admissibility of 
expert evidence is that it may lead to an inordinate 
expenditure of time and money: Mohan, at p. 21; 
D.D., at para. 56; Mas ter piece Inc. v. Alavida Life
styles Inc., 2011 SCC 27, [2011] 2 S.C.R. 387, at 
para. 76.


[19]  To address these dangers, Mohan es tab lished a 
basic structure for the law relating to the ad mis si bil ity 


s’en remette inconsidérément à l’opi nion de l’expert 
au lieu de l’évaluer avec cir con spec tion. Comme le 
sou li gne le juge Sopinka dans l’arrêt Mohan :


 La preuve d’expert risque d’être utilisée à mauvais 
escient et de fausser le processus de recherche des faits. 
Ex pri mée en des termes scientifiques que le jury ne com-
prend pas bien et présentée par un témoin aux qua li fi-
ca tions impressionnantes, cette preuve est su scep ti ble 
d’être considérée par le jury comme étant pratiquement 
in fail li ble et comme ayant plus de poids qu’elle ne le mé-
rite. [p. 21]


(Voir également D.D., par. 53; R. c. J.L.J., 2000 CSC 
51, [2000] 2 R.C.S. 600, par. 25-26; R. c. Sekhon, 
2014 CSC 15, [2014] 1 R.C.S. 272, par. 46.)


[18]  Il s’agit de préserver le procès devant juge et 
jury, et non pas d’y substituer le procès in struit par 
des experts. Il y a un risque que le jury [TRA DUC


TION] « soit incapable de faire un examen cri ti que 
et ef fi cace de la preuve » (R. c. Abbey, 2009 ONCA 
624, 97 O.R. (3d) 330, par. 90, autorisation d’appel 
re fu sée, [2010] 2 R.C.S. v). Le juge des faits doit 
faire appel à son « jugement éclairé » plu tôt que sim-
ple ment trancher la question sur le fon de ment d’un 
« acte de confiance » à l’égard de l’opi nion de l’ex-
pert (J.L.J., par. 56). Le dan ger de « s’en re met tre à  
l’opinion de l’expert » est éga le ment ex a cerbé par 
le fait que la preuve d’ex pert est im per mé a ble au 
contre-interrogatoire ef fi cace par des avo cats qui 
ne sont pas des experts dans ce do maine (D.D., 
par. 54). La jurisprudence aborde un cer tain nom bre 
d’autres problèmes connexes : le pré ju dice qui pour-
rait éventuellement dé cou ler d’une opi nion d’ex pert 
fondée sur des in for ma tions qui ne sont pas at tes-
tées sous serment et qui ne peu vent pas faire l’objet 
d’un contre-interrogatoire (D.D., par. 55); le dan ger 
d’admettre en preuve de la « science de pa co tille » 
(J.L.J., par. 25); le ris que qu’un « con cours d’ex-
perts » ne distraie le juge des faits au lieu de l’ai der 
(Mohan, p. 24). Un au tre dan ger bien connu as so cié à 
l’admission de la preuve d’ex pert est le fait qu’elle 
peut exiger un dé lai et des frais dé me su rés (Mohan, 
p. 21; D.D., par. 56; Masterpiece Inc. c. Alavida 
Lifestyles Inc., 2011 CSC 27, [2011] 2 R.C.S. 387, 
par. 76).


[19]  Pour parer à ces dangers, la Cour dans l’arrêt 
Mohan a établi une structure de base à deux volets 
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of expert opinion evidence. That structure has two 
main components. First, there are four threshold 
requirements that the proponent of the evidence 
must establish in order for proposed expert opinion 
evidence to be admissible: (1) relevance; (2) ne ces-
sity in assisting the trier of fact; (3) absence of an 
exclusionary rule; and (4) a properly qualified ex pert 
(Mohan, at pp. 20-25; see also Sekhon, at para. 43). 
Mohan also underlined the important role of trial 
judges in assessing whether otherwise ad mis si ble 
expert evidence should be excluded be cause its pro-
bative value was overborne by its preju di cial ef fect 
— a residual discretion to exclude evi dence based 
on a cost-benefit analysis: p. 21. This is the sec ond 
component, which the subsequent ju ris pru dence has 
further emphasized: Lederman, Bryant and Fuerst, 
at pp. 789-90; J.-L.J., at para. 28.


[20]  Mohan and the jurisprudence since, how-
ever, have not explicitly addressed how this “cost-
benefit” component fits into the overall analysis. 
The reasons in Mohan engaged in a cost-benefit 
analysis with respect to particular elements of the 
four threshold requirements, but they also noted 
that the cost-benefit analysis could be an aspect 
of exercising the overall discretion to exclude ev-
i dence whose probative value does not justify its 
ad mis sion in light of its potentially prejudicial 
effects: p. 21. The jurisprudence since Mohan has 
also focused on particular aspects of expert opin-
ion evidence, but again without always being ex-
plicit about where additional concerns fit into the 
anal y sis. The unmistakable overall trend of the ju-
ris pru dence, however, has been to tighten the ad-
mis si bil ity requirements and to enhance the judge’s 
gatekeeping role.


[21]  So, for example, the necessity threshold cri-
te rion was emphasized in cases such as D.D. The 
majority underlined that the necessity requirement 
exists “to ensure that the dangers associated with 
ex pert evidence are not lightly tolerated” and that  
“[m]ere relevance or ‘helpfulness’ is not enough”:  
para. 46. Other cases have addressed the re li abil-
ity of the science underlying an opinion and in deed 
technical evidence in general: J.L.J.; R. v. Trochym, 
2007 SCC 6, [2007] 1 S.C.R. 239. The ques tion re-
mains, however, as to where the cost-ben e fit anal y sis 


définissant les règles d’admissibilité du témoignage 
d’opinion d’un expert. En premier lieu, celui qui 
cherche à faire admettre une preuve d’opinion éma-
nant d’un expert doit démontrer qu’elle satisfait à 
quatre critères : (1) la pertinence; (2) la nécessité 
d’ai der le juge des faits; (3) l’absence de toute rè-
gle d’exclusion; (4) la qualification suffisante de 
l’ex pert (Mohan, p. 20-25; voir également Sekhon, 
par. 43). L’arrêt Mohan insiste par ailleurs sur le 
rôle important du juge du procès pour déterminer si 
une preuve d’expert par ailleurs admissible devrait 
être exclue parce que sa valeur probante est sur pas-
sée par son effet préjudiciable — un pouvoir dis cré-
tion naire résiduel permettant d’exclure une preuve 
à l’issue d’une analyse coût-bénéfices (p. 21). Il 
s’agit du second volet de la structure, mis en évi-
dence par la jurisprudence ultérieure (Lederman, 
Bryant et Fuerst, p. 789-790; J.-L.J., par. 28).


[20]  L’arrêt Mohan et la jurisprudence ultérieure 
ne précisent toutefois pas comment cette analyse 
« du coût et des bénéfices » s’inscrit dans l’analyse 
glo bale. La Cour dans cet arrêt procède à l’analyse 
coût-bénéfices relativement à certains des quatre 
cri tè res, mais elle fait aussi observer qu’une telle 
ana lyse peut relever de l’exercice d’un pouvoir 
dis cré tion naire général qui permet d’exclure une 
preuve dont la valeur probante ne justifie pas son 
admis sion, compte tenu de ses effets po ten tiel le-
ment préjudiciables (p. 21). Depuis l’arrêt Mohan, 
la ju ris pru dence s’est également intéressée à des 
aspects particuliers du témoignage d’opinion d’un 
ex pert, mais souvent sans expliciter la place qu’oc-
cu pent ces autres préoccupations dans l’analyse. 
Ce pen dant, la jurisprudence, dans son ensemble, 
tend indubitablement à resserrer les critères d’admis-
si bi lité et à renforcer le rôle de gardien du juge.


[21]  Par exemple, le critère de nécessité a été mis 
en évidence dans des décisions telles que D.D. La 
majorité y souligne que l’exigence de nécessité 
« vise à ce que les dangers liés à la preuve d’expert 
ne soient pas traités à la légère », ajoutant que « [l]a 
sim ple pertinence ou “utilité” ne suffit pas » (par. 46).  
D’autres décisions ont abordé la fiabilité des prin ci-
pes scientifiques à la base d’une opinion et, en fait, 
des éléments de preuve techniques en gé né ral (J.L.J.; 
R. c. Trochym, 2007 CSC 6, [2007] 1 R.C.S. 239).  
Tou te fois, on ne sait toujours pas où ex acte ment, 
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and concerns such as those about re li abil ity fit into 
the overall analysis.


[22]  Abbey (ONCA) introduced helpful analytical 
clarity by dividing the inquiry into two steps. With 
minor adjustments, I would adopt that approach.


[23]  At the first step, the proponent of the ev i-
dence must establish the threshold requirements 
of admissibility. These are the four Mohan factors 
(relevance, necessity, absence of an exclusionary 
rule and a properly qualified expert) and in ad di-
tion, in the case of an opinion based on novel or 
con tested science or science used for a novel pur-
pose, the reliability of the underlying science for 
that purpose: J.L.J., at paras.  33, 35-36 and 47; 
Trochym, at para. 27; Lederman, Bryant and Fuerst, 
at pp.  788-89 and 800-801. Relevance at this 
threshold stage refers to logical relevance: Abbey 
(ONCA), at para. 82; J.L.J., at para. 47. Evidence 
that does not meet these threshold requirements 
should be excluded. Note that I would retain ne ces-
sity as a threshold requirement: D.D., at para. 57; 
see D. M. Paciocco and L. Stuesser, The Law of 
Evidence (7th ed. 2015), at pp. 209-10; R. v. Boswell, 
2011 ONCA 283, 85 C.R. (6th) 290, at para. 13;  
R. v. C. (M.), 2014 ONCA 611, 13 C.R. (7th) 396, 
at para. 72.


[24]  At the second discretionary gatekeeping 
step, the judge balances the potential risks and ben-
e fits of admitting the evidence in order to decide 
whether the potential benefits justify the risks. The 
re quired balancing exercise has been described in 
var ious ways. In Mohan, Sopinka J. spoke of the 
“re li abil ity versus effect factor” (p. 21), while in 
J.L.J., Binnie J. spoke about “relevance, reliability 
and necessity” being “measured against the coun-
ter weights of consumption of time, prejudice and 
con fu sion”: para. 47. Doherty J.A. summed it up 
well in Abbey, stating that the “trial judge must de-
cide whether expert evidence that meets the pre con-
di tions to admissibility is sufficiently ben e fi cial to 
the trial process to warrant its admission despite 
the potential harm to the trial process that may flow 
from the admission of the expert evidence”: para. 76.


dans l’analyse globale, s’inscrivent l’analyse coût-
bé né fi ces et les préoccupations comme celles re la-
ti ves à la fiabilité.


[22]  L’arrêt Abbey (ONCA) a apporté des pré ci-
sions utiles en scindant la démarche en deux temps. 
Je suis d’avis de l’adopter, à peu de choses près.


[23]  Dans un premier temps, celui qui veut pré-
sen ter le témoignage doit démontrer qu’il satisfait 
aux critères d’admissibilité, soit les quatre critères 
énon cés dans l’arrêt Mohan, à savoir la pertinence, 
la né ces sité, l’absence de toute règle d’exclusion 
et la qualification suffisante de l’expert. De plus, 
dans le cas d’une opinion fondée sur une science 
nou velle ou contestée ou sur une science utilisée à 
des fins nou vel les, la fiabilité des principes sci en ti-
fi ques étayant la preuve doit être démontrée (J.L.J., 
par. 33, 35-36 et 47; Trochym, par. 27; Lederman, 
Bryant et Fuerst, p. 788-789 et 800-801). Le critère 
de la per ti nence, à ce stade, s’entend de la per ti-
nence lo gi que (Abbey (ONCA), par.  82; J.L.J., 
par. 47). Tout té moi gnage qui ne satisfait pas à ces 
cri tè res devrait être ex clu. Il est à noter qu’à mon 
avis, la né ces sité de meure un critère (D.D., par. 57; 
voir D. M. Paciocco et L. Stuesser, The Law of Evi
dence (7e éd. 2015), p. 209-210; R. c. Boswell, 2011 
ONCA 283, 85 C.R. (6th) 290, par. 13; R. c. C. (M.),  
2014 ONCA 611, 13 C.R. (7th) 396, par. 72).


[24]  Dans un deuxième temps, le juge-gardien 
ex erce son pouvoir discrétionnaire en soupesant 
les ris ques et les bénéfices éventuels que présente 
l’admis sion du témoignage, afin de décider si les 
pre miers sont justifiés par les seconds. Cet exercice 
né ces saire de pondération a été décrit de plusieurs 
fa çons. Dans l’arrêt Mohan, le juge Sopinka parle 
du «  fac teur fiabilité-effet  » (p. 21), tandis que, 
dans l’ar rêt J.L.J., le juge Binnie renvoie à «  la 
per ti nence, la fiabilité et la nécessité par rapport au 
dé lai, au pré ju dice, à la confusion qui peuvent ré-
sul ter » (par. 47). Le juge Doherty résume bien la 
ques tion dans l’arrêt Abbey, lorsqu’il explique que 
[TRA DUC TION] « le juge du procès doit décider si le 
té moignage d’expert qui satisfait aux conditions pré-
a la bles à l’admissibilité est assez avantageux pour 
le pro cès pour justifier son admission malgré le pré-
ju dice potentiel, pour le procès, qui peut dé cou ler 
de son admission » (par. 76).
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[25]  With this delineation of the analytical frame-
work, we can turn to the nature of an expert’s duty to 
the court and where it fits into that framework.


D. The Expert’s Duty to the Court or Tribunal


[26]  There is little controversy about the broad 
out lines of the expert witness’s duty to the court. 
As Anderson writes, “[t]he duty to provide in de-
pen dent assistance to the Court by way of objective 
un bi ased opinion has been stated many times by 
com mon law courts around the world”: p. 227. I 
would add that a similar duty exists in the civil law 
of Quebec: J.-C. Royer and S. Lavallée, La preuve 
civile (4th ed. 2008), at para. 468; D. Béchard, with 
the collaboration of J. Béchard, L’expert (2011), 
c. 9; An Act to establish the new Code of Civil Pro
ce dure, S.Q. 2014, c. 1, art. 22 (not yet in force);  
L. Chamberland, Le nouveau Code de procédure 
civile commenté (2014), at pp. 14 and 121.


[27]  One influential statement of the elements 
of this duty are found in the English case National 
Jus tice Compania Naviera S.A. v. Prudential As
sur ance Co., [1993] 2 Lloyd’s Rep. 68 (Q.B.). Fol-
low ing an 87-day trial, Cresswell J. believed that 
a misunderstanding of the duties and responsibili-
ties of expert witnesses contributed to the length of 
the trial. He listed in obiter dictum duties and re-
sponsibilities of experts, the first two of which have 
particularly influenced the development of Ca na-
dian law:


 1. Expert evidence presented to the Court should be, 
and should be seen to be, the independent product of the 
expert uninfluenced as to form or content by the ex i gen-
cies of litigation . . . .


 2. An expert witness should provide independent 
as sistance to the Court by way of objective unbiased 
opin ion in relation to matters within his [or her] ex per-
tise .  .  .  . An expert witness in the High Court should 


[25]  Le cadre analytique ainsi délimité, penchons-
nous sur la nature de l’obligation de l’expert envers le  
tribunal et voyons comment elle s’inscrit dans ce 
cadre.


D. L’obligation de l’expert envers le tribunal


[26]  Les grandes lignes de l’obligation du té moin 
ex pert en vers le tribunal sont peu con tes tées. Comme 
Anderson l’écrit : [TRADUCTION] « L’obli ga tion de 
four nir une aide indépendante au tri bu nal sous la 
forme d’avis objectif et exempt de parti pris a été 
énon cée à de nombreuses reprises par les tri bu naux 
de com mon law un peu partout dans le monde » 
(p. 227). J’ajouterais qu’une obli ga tion sem bla-
ble existe en droit civil québécois (J.-C. Royer et  
S. Lavallée, La preuve civile (4e éd. 2008), par. 468; 
D. Béchard, avec la collaboration de J. Béchard, 
L’ex pert (2011), c. 9; Loi in sti tu ant le nou veau Code 
de pro cé dure civile, L.Q. 2014, c. 1, art. 22 (non en 
vi gueur); L. Chamberland, Le nou veau Code de pro
cé dure civile commenté (2014), p. 14 et 121).


[27]  On trouve dans l’arrêt anglais National Jus
tice Compania Naviera S.A. c. Prudential As su rance 
Co., [1993] 2 Lloyd’s Rep. 68 (Q.B.), un énoncé 
des éléments de cette obligation qui fait au to rité. Au 
terme d’un procès de 87 jours, le juge Cresswell a 
conclu qu’une méconnaissance des obli ga tions et 
responsabilités des témoins ex perts avait con tri bué 
à prolonger le procès. Il a dressé, dans une re mar-
que incidente, une liste des obli ga tions et res pon-
sa bi li tés des experts, dont les deux pre miers points 
ont particulièrement influencé l’évo lu tion du droit 
canadien :


[TRADUCTION]


 1. Le témoignage de l’expert présenté à la Cour devrait 
être le produit indépendant de l’expert n’ayant subi quant 
à la forme ou au fond aucune influence dictée par les exi-
gen ces du litige et être perçu comme tel . . .


 2. Le rôle du témoin expert consiste à fournir une aide 
in dé pen dante au tribunal sous la forme d’avis objectif 
et exempt de parti pris sur des questions relevant de 
son champ d’expertise [. . .] La personne qui témoigne 
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never assume the role of an advocate. [Emphasis added; 
citation omitted; p. 81.]


(These duties were endorsed on appeal: [1995] 1 
Lloyd’s Rep. 455 (C.A.), at p. 496.)


[28]  Many provinces and territories have provided 
explicit guidance related to the duty of expert wit-
nesses. In Nova Scotia, for example, the Civil Pro
ce dure Rules require that an expert’s report be signed 
by the expert who must make (among others) the 
following representations to the court: that the ex-
pert is providing an objective opinion for the as-
sis tance of the court; that the expert is prepared 
to apply independent judgment when assisting the 
court; and that the report includes everything the 
expert regards as relevant to the expressed opin ion 
and draws attention to anything that could rea son-
ably lead to a different conclusion (r. 55.04(1)(a), 
(b) and (c)). While these requirements do not affect 
the rules of evidence by which expert opinion is de-
ter mined to be admissible or inadmissible, they pro-
vide a convenient summary of a fairly broadly shared 
sense of the duties of an expert witness to the court.


[29]  There are similar descriptions of the expert’s 
duty in the civil procedure rules in other Ca na dian ju-
ris dic tions: Anderson, at p. 227; The Queen’s Bench 
Rules (Saskatchewan), r. 5-37; Supreme Court Civil 
Rules, B.C. Reg. 168/2009, r. 11-2(1); Rules of Civil 
Procedure, R.R.O. 1990, Reg. 194, r. 4.1.01(1);  
Rules of Court, Y.O.I.C. 2009/65, r. 34(23); An Act 
to establish the new Code of Civil Pro ce dure, art. 22.  
Moreover, the rules in Sas katch e wan, British Co-
lum bia, Ontario, Nova Sco tia, Prince Edward Is-
land, Quebec and the Fed eral Courts require experts 
to certify that they are aware of and will comply 
with their duty to the court: Anderson, at p. 228; Sas-
katch e wan Queen’s Bench Rules, r. 5-37(3); Brit ish 
Columbia Supreme Court Civil Rules, r. 11-2(2); 
Ontario Rules of Civil Pro ce dure, r. 53.03(2.1); 
Nova Scotia Civil Pro ce dure Rules, r. 55.04(1)(a); 
Prince Edward Island Rules of Civil Procedure,  
r. 53.03(3)(g); An Act to es tab lish the new Code of 


comme expert devant la Haute Cour ne doit jamais s’ar-
ro ger le rôle de défenseur. [Je souligne; référence omise; 
p. 81.]


(La Cour d’appel a confirmé ces obligations ([1995] 
1 Lloyd’s Rep. 455 (C.A.), p. 496).)


[28]  Plusieurs provinces et territoires ont des di-
rec ti ves expresses en ce qui concerne l’obligation du 
témoin expert. En Nouvelle-Écosse, par ex em ple, 
les Règles de procédure civile prévoient que le rap-
port d’expert, signé par ce dernier, déclare no tam-
ment qu’il fournit une opinion objective pour prêter 
as sis tance à la cour; qu’il est disposé à se former un 
ju ge ment indépendant dans l’assistance qu’il prête 
à la cour; que son rapport comprend tout ce qu’il 
con si dère comme pertinent par rapport à l’opinion 
ex pri mée et attire l’attention sur tout ce qui pourrait 
me ner raisonnablement à une conclusion différente 
(al. 55.04(1)a), b) et c)). Même si ces exigences 
n’ont aucune incidence sur les règles de preuve sur 
l’admissibilité d’une opinion d’expert, elles ré su-
ment bien la conception assez largement partagée de 
l’obli ga tion d’un témoin expert envers le tribunal.


[29]  L’obligation de l’expert est définie de fa çon 
similaire dans les règles de procédure civile d’au-
tres provinces et territoires du Canada (Anderson, 
p. 227; Règles de la Cour du Banc de la Reine de 
la Saskatchewan, règle  5-37; Supreme Court Ci
vil Ru les, B.C. Reg. 168/2009, par.  11-2(1); Rè
gles de pro cé dure civile, R.R.O. 1990, Règl. 194, 
par. 4.1.01(1); Rè gles de procédure, Y.D. 2009/65, 
par. 34(23); Loi in sti tu ant le nouveau Code de pro cé
dure civile, art. 22). De plus, les règles de la Sas kat-
che wan, de la Colombie-Britannique, de l’On ta rio, 
de la Nouvelle-Écosse, de l’Île-du-Prince-Édouard, 
du Qué bec et des Cours fédérales en la ma ti ère exi-
gent que les experts certifient qu’ils sont in for més de 
leur ob li ga tion envers le tribunal et s’en ac quit te  ront 
(Anderson, p. 228; Règles de la Cour du Banc de la 
Reine de la Saskatchewan, par. 5-37(3); Su preme 
Court Civil Rules de la Colombie-Britannique, par. 
11-2(2); Règles de pro cé dure ci vile de l’On ta rio, 
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par.  53.03(2.1); Règles de pro cé  dure ci vile de la 
Nouvelle-Écosse, al. 55.04(1)a); Rules of Ci vil Pro
ce dure de l’Île-du-Prince-Édouard, al. 53.03(3)(g); 
Loi in sti tu ant le nou veau Code de pro cé dure civile, 
art. 235 (non en vi gu eur); Rè gles des Cours fé dé ra
les, DORS/98-106, al. 52.2(1)c)).


[30]  Les Règles de procédure civile de l’Ontario 
énon cent sans doute le plus succinctement et com-
plè te ment l’obligation de l’expert envers le tribunal, 
en l’occurrence celle de rendre un témoignage 
d’opi nion qui soit équitable, objectif et impartial 
(al. 4.1.01(1)a)). Les Règles prévoient également 
ex pres sé ment que cette obligation l’emporte sur 
toute obli ga tion de l’expert envers la partie qui l’a 
en gagé (par. 4.1.01(2)). De même, la Loi in sti tu ant 
le nou veau Code de procédure civile du Qué bec 
pré voit expressément, parmi ses principes di rec teurs, 
que la mission première de l’expert envers le tri bu-
nal prime les intérêts des parties et qu’il doit l’ac-
com plir « avec objectivité, impartialité et ri gueur » 
(art. 22; Chamberland, p. 14 et 121).


[31]  Bon nombre de règles de procédure ne font 
que reprendre l’obligation à laquelle le témoin 
ex pert est tenu envers le tribunal en common law 
(Anderson, p. 227). À mon avis, c’est le cas des Rè
gles de la Nouvelle-Écosse en la matière. Bien sûr, il 
est loisible à chaque province ou territoire d’établir 
des règles d’admissibilité différentes, mais à défaut 
d’indication claire en ce sens, ce sont les règles de 
la common law qui s’appliquent dans les affaires de 
common law. Je souligne qu’en Nouvelle-Écosse, 
les Règles de procédure civile disposent ex pres sé-
ment qu’elles n’ont aucune incidence sur les règles 
de preuve servant à déterminer si l’opinion d’expert 
est admissible (par. 55.01(2)).


[32]  Trois concepts apparentés sont à la base des 
diverses définitions de l’obligation de l’expert, à 
savoir l’impartialité, l’indépendance et l’absence de 
parti pris. L’opinion de l’expert doit être impartiale, 
en ce sens qu’elle découle d’un examen objectif des 
questions à trancher. Elle doit être indépendante, 
c’est-à-dire qu’elle doit être le fruit du jugement in-
dé pen dant de l’expert, non influencée par la partie 
pour qui il témoigne ou l’issue du litige. Elle doit être 
exempte de parti pris, en ce sens qu’elle ne doit pas 


Civil Procedure, art. 235 (not yet in force); Federal 
Courts Rules, SOR/98-106, r. 52.2(1)(c).


[30]  The formulation in the Ontario Rules of 
Civil Procedure is perhaps the most succinct and 
com plete statement of the expert’s duty to the 
court: to provide opinion evidence that is fair, ob-
jec tive and non-partisan (r. 4.1.01(1)(a)). The Rules 
are also explicit that this duty to the court pre-
vails over any obligation owed by the expert to a 
party: r. 4.1.01(2). Likewise, the newly adopted 
Act to establish the new Code of Civil Procedure of 
Quebec explicitly provides, as a guiding principle, 
that the expert’s duty to the court overrides the par-
ties’ interests, and that the expert must fulfill his 
or her primary duty to the court “objectively, im-
par tially and thoroughly”: art. 22; Chamberland, at 
pp. 14 and 121.


[31]  Many of the relevant rules of court simply 
re flect the duty that an expert witness owes to the 
court at common law: Anderson, at p. 227. In my 
opin ion, this is true of the Nova Scotia rules that 
ap ply in this case. Of course, it is always open to 
each jurisdiction to impose different rules of ad-
mis si bil ity, but in the absence of a clear in di ca tion 
to that ef fect, the common law rules apply in com-
mon law cases. I note that in Nova Scotia, the Civil 
Pro ce dure Rules explicitly provide that they do not 
change the rules of evidence by which the ad mis-
si bil ity of expert opinion evidence is de ter mined:  
r. 55.01(2).


[32]  Underlying the various formulations of the 
duty are three related concepts: impartiality, in de-
pen dence and absence of bias. The expert’s opinion 
must be impartial in the sense that it reflects an ob-
jec tive assessment of the questions at hand. It must 
be independent in the sense that it is the prod uct 
of the expert’s independent judgment, un in flu-
enced by who has retained him or her or the out-
come of the litigation. It must be unbiased in the 
sense that it does not unfairly favour one party’s 
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favoriser injustement la position d’une partie au dé-
tri ment de celle de l’autre. Le critère décisif est que 
l’opinion de l’expert ne changerait pas, peu im porte 
la partie qui aurait retenu ses services (P. Michell  
et R. Mandhane, « The Uncertain Duty of the Ex-
pert Witness » (2005), 42 Alta. L. Rev. 635, p. 638-
639). Ces concepts, il va sans dire, doivent être ap pli-
qués aux réalités du débat contradictoire. Les ex perts 
sont généralement engagés, mandatés et payés par 
l’un des adversaires. Ces faits, à eux seuls, ne com-
pro met tent pas l’indépendance, l’im par ti a lité ni 
l’absence de parti pris de l’expert.


E. Les obligations de l’expert et l’admissibilité de 
son témoignage


[33]  Comme nous l’avons vu, il existe un large con-
sen sus quant à la nature de l’obligation de l’ex pert 
envers le tribunal. Il n’en va toutefois pas de même 
du rapport entre cette obligation et l’admis si bi lité du 
témoignage de l’expert. Deux questions im por tan tes 
se posent : les éléments de l’obligation de l’ex pert 
jouent-ils au regard de l’admissibilité du té moignage 
plutôt que simplement de la va leur pro bante de celui-
ci et, dans l’affirmative, l’in dé pen dance et l’im par ti a-
lité constituent-elles un critère d’admis si bi lité?


[34]  Dans la présente section, j’explique pour-
quoi je réponds par l’affirmative à ces deux ques-
tions : l’in dé pen dance et l’impartialité de l’expert 
pro posé jouent au regard de l’admissibilité de son 
té moignage plu tôt que simplement de la valeur pro-
bante de celui-ci, et l’obligation de l’expert con sti tue 
un cri tère d’admis si bi lité. Une fois qu’il est sa tis-
fait à ce cri tère, toute réserve qui demeure quant à 
sa voir si l’ex pert s’est conformé à son obligation 
devrait être exa mi née dans le cadre de l’analyse coût-
bé né fi ces qu’ef fec tue le juge dans l’exercice de son 
rôle de gardien.


(1) Admissibilité ou valeur probante?


a) Le droit canadien


[35]  La jurisprudence dominante appuie so li de-
ment la conclusion qu’il convient, à un certain point, 
de juger inadmissible le témoignage de l’expert qui 
fait preuve d’un manque d’indépendance ou d’im-
par tia lité.


po si tion over another. The acid test is whether the 
ex pert’s opinion would not change regardless of 
which party retained him or her: P. Michell and  
R. Mandhane, “The Uncertain Duty of the Expert 
Wit ness” (2005), 42 Alta. L. Rev. 635, at pp. 638-39. 
These concepts, of course, must be applied to the re-
al i ties of adversary litigation. Experts are gen er ally 
retained, instructed and paid by one of the ad ver sar-
ies. These facts alone do not undermine the expert’s 
independence, impartiality and freedom from bias.


E. The Expert’s Duties and Admissibility


[33]  As we have seen, there is a broad consensus 
about the nature of an expert’s duty to the court. 
There is no such consensus, however, about how 
that duty relates to the admissibility of an expert’s 
evidence. There are two main questions: Should 
the elements of this duty go to admissibility of the 
evidence rather than simply to its weight?; And, if 
so, is there a threshold admissibility requirement in 
relation to independence and impartiality?


[34]  In this section, I will explain my view that 
the answer to both questions is yes: a proposed 
ex pert’s independence and impartiality go to ad-
mis si bil ity and not simply to weight and there is 
a threshold ad mis si bil ity requirement in relation 
to this duty. Once that threshold is met, remaining 
con cerns about the expert’s compliance with his or 
her duty should be considered as part of the overall 
cost-benefit analysis which the judge conducts to 
carry out his or her gatekeeping role.


(1) Admissibility or Only Weight?


(a) The Canadian Law


[35]   The weight of authority strongly supports 
the conclusion that at a certain point, expert ev i-
dence should be ruled inadmissible due to the ex-
pert’s lack of impartiality and/or independence.
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[36]  Our Court has confirmed this position in a 
re cent decision that was not available to the courts 
be low:


It is well established that an expert’s opinion must be 
in de pen dent, impartial and objective, and given with 
a view to providing assistance to the decision maker 
(J.-C. Royer and S. Lavallée, La preuve civile (4th ed. 
2008), at No. 468; D. Béchard, with the collaboration 
of J. Béchard, L’expert (2011), chap. 9; An Act to estab
lish the new Code of Civil Procedure, S.Q. 2014, c. 1, 
s. 22 (not yet in force)). However, these fac tors gener-
ally have an impact on the probative value of the ex pert’s 
opinion and are not always insurmountable bar ri ers to 
the admissibility of his or her testimony. Nor do they 
necessarily “disqualify” the expert (L. Ducharme and 
C.-M. Panaccio, L’administration de la preuve (4th ed. 
2010), at Nos. 590-91 and 605). For expert testimony to 
be inadmissible, more than a simple appearance of bias 
is necessary. The question is not whether a rea son able 
person would consider that the expert is not in de pen-
dent. Rather, what must be determined is whether the 
expert’s lack of independence renders him or her in ca-
pa ble of giving an impartial opinion in the specific cir-
cum stances of the case (D. M. Paciocco, “Unplugging 
Juke box Testimony in an Adversarial System: Strategies 
for Changing the Tune on Partial Experts” (2009), 34 
Queen’s L.J. 565, at pp. 598-99).


(Mouvement laïque québécois v. Saguenay (City), 
2015 SCC 16, [2015] 2 S.C.R. 3, at para. 106)


[37]  I will refer to a number of other cases that 
support this view. I do so by way of illustration and 
without commenting on the outcome of particular 
cases. An expert’s interest in the litigation or re la-
tion ship to the parties has led to exclusion in a num-
ber of cases: see, e.g., Fellowes, McNeil v. Kansa 
Gen eral International Insurance Co. (1998), 40 
O.R. (3d) 456 (Gen. Div.) (proposed expert was the 
de fen dant’s lawyer in related matters and had in ves-
tigated from the outset of his retainer the matter of 
a potential negligence claim against the plaintiff); 
Royal Trust Corp. of Canada v. Fisherman (2000), 
49 O.R. (3d) 187 (S.C.J.) (expert was the party’s 
law yer in related U.S. proceedings); R. v. Docherty, 
2010 ONSC 3628 (expert was the defence counsel’s 
fa ther); Ocean v. Economical Mutual Insurance Co., 
2010 NSSC 315, 293 N.S.R. (2d) 394 (expert was 
also a party to the litigation); Handley v. Punnett, 


[36]  La Cour vient de confirmer cette position dans 
un arrêt dont ne disposaient pas les juridictions in-
fé ri eures :


Il est acquis que l’expert doit fournir une opinion in dé pen-
dante, impartiale et objective, en vue d’aider le dé ci deur 
(J.-C. Royer et S. Lavallée, La preuve civile (4e éd. 2008), 
no 468; D. Béchard, avec la collaboration de J. Béchard, 
L’expert (2011), chap. 9; Loi instituant le nou veau Code 
de pro cé dure civile, L.Q. 2014, c. 1, art. 22 (non encore 
en vi gueur)). Par contre, ces facteurs influencent gé né ra-
le ment la va leur probante de l’opinion de l’expert et ne 
sont pas tou jours des obstacles incontournables à l’admis-
si bi lité de son té moignage. Ils ne rendent pas non plus le 
té moin ex pert nécessairement « inhabile » (L. Ducharme 
et C.-M. Panaccio, L’administration de la preuve (4e éd.  
2010), nos 590-591 et 605). Pour qu’un té moi gnage d’ex-
pert soit inadmissible, il faut plus qu’une sim ple ap pa-
rence de partialité. La question n’est pas de sa voir si une 
per sonne raisonnable considérerait que l’ex pert n’est pas  
in dé pen dant. Il faut plutôt déterminer si le man que d’in-
dé pen dance de l’expert le rend de fait in ca pa ble de four-
nir une opinion impartiale dans les cir con stan ces pro pres 
à l’instance (D. M. Paciocco, « Unplugging Juke box Tes-
ti mony in an Adversarial System : Strategies for Chang-
ing the Tune on Partial Experts » (2009), 34 Queen’s L.J. 
565, p. 598-599).


(Mouvement laïque québécois c. Saguenay (Ville), 
2015 CSC 16, [2015] 2 R.C.S. 3, par. 106)


[37]  Je renvoie à plusieurs autres affaires pour 
éta yer mon opinion. Je procède ainsi pour il lustrer 
mon propos, sans émettre d’avis sur l’issue des af-
faires en question. Dans certaines, l’intérêt de l’ex-
pert dans le procès ou ses liens avec l’une des par-
ties ont mené à l’exclusion (voir, p. ex., Fellowes, 
McNeil c. Kansa General International Insurance 
Co. (1998), 40 O.R. (3d) 456 (Div. gén.) (l’expert 
pro posé était l’avocat de la défenderesse dans une 
af faire connexe et, dès le début de son mandat, il 
avait monté un dossier en vue d’une poursuite pour 
né gli gence contre la demanderesse); Royal Trust 
Corp. of Canada c. Fisherman (2000), 49 O.R. 
(3d) 187 (C.S.J.) (l’expert était l’avocat d’une des 
par ties dans une instance connexe introduite aux 
États-Unis); R. c. Docherty, 2010 ONSC 3628 (l’ex-
pert était le père de l’avocat de la défense); Ocean 
c. Eco nom i cal Mutual Insurance Co., 2010 NSSC 
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2003 BCSC 294 (expert was also a party to the lit-
i ga tion); Bank of Montreal v. Citak, [2001] O.J.  
No. 1096 (QL) (S.C.J.) (expert was effectively a 
“co-venturer” in the case due in part to the fact that 
40 per cent of his remuneration was contingent upon 
suc cess at trial: para. 7); Dean Construction Co. v. 
M.J. Dixon Construction Ltd., 2011 ONSC 4629, 5 
C.L.R. (4th) 240 (expert’s retainer agreement was 
inappropriate); Hutchingame v. Johnstone, 2006 
BCSC 271 (expert stood to incur liability de pend-
ing on the result of the trial). In other cases, the ex-
pert’s stance or behaviour as an advocate has jus-
tified exclusion: see, e.g., Alfano v. Piersanti, 2012 
ONCA 297, 291 O.A.C. 62; Kirby Lowbed Services 
Ltd. v. Bank of Nova Scotia, 2003 BCSC 617; Gould 
v. Western Coal Corp., 2012 ONSC 5184, 7 B.L.R. 
(5th) 19.


[38]  Many other cases have accepted, in principle, 
that lack of independence or impartiality can lead to 
exclusion, but have ruled that the expert evidence 
did not warrant rejection on the particular facts: see, 
e.g., United City Properties Ltd. v. Tong, 2010 BCSC 
111; R. v. INCO Ltd. (2006), 80 O.R. (3d) 594 (S.C.J.). 
This was the position of the Court of Ap peal in this 
case: para. 109; see also para. 121.


[39]  Some Canadian courts, however, have treated 
these matters as going exclusively to weight rather 
than to admissibility. The most often cited cases for 
this proposition are probably R. v. Klassen, 2003 
MBQB 253, 179 Man. R. (2d) 115, and Gallant v. 
BrakePatten, 2012 NLCA 23, 321 Nfld. & P.E.I.R. 
77. Klassen holds as admissible any expert evidence 
meeting the criteria from Mohan, with bias only be-
com ing a factor as to the weight to be given to the 
evidence: see also R. v. Violette, 2008 BCSC 920. 
Sim i larly, the court in Gallant determined that a chal-
lenge to expert evidence that is based on the ex pert 
having a connection to a party or an issue in the case 


315, 293 N.S.R. (2d) 394 (l’expert était éga le ment 
par tie au litige); Handley c. Punnett, 2003 BCSC 
294 (l’expert était également partie au li tige); Bank 
of Montreal c. Citak, [2001] O.J. No. 1096 (QL) 
(C.S.J.) (l’expert était effectivement «  co en tre-
pre neur » dans cette affaire, notamment en rai son 
du fait que 40 p.  100 de sa rémunération dé pen-
dait de l’issue favorable du procès (par. 7)); Dean 
Con struc tion Co. c. M.J. Dixon Construction Ltd., 
2011 ONSC 4629, 5 C.L.R. (4th) 240 (les ter mes 
du mandat de l’expert étaient discutables); Hutch in
game c. Johnstone, 2006 BCSC 271 (la res pon sa bi-
lité de l’expert risquait d’être engagée, selon l’is sue 
du pro cès)). Dans d’autres affaires, l’at ti tude ou le 
com por te ment de l’expert, qui s’était fait le dé fen-
seur d’une partie, a justifié l’exclusion (voir, p. ex., 
Alfano c. Piersanti, 2012 ONCA 297, 291 O.A.C. 
62; Kirby Lowbed Services Ltd. c. Bank of Nova 
Scotia, 2003 BCSC 617; Gould c. Western Coal 
Corp., 2012 ONSC 5184, 7 B.L.R. (5th) 19).


[38]  Dans un grand nombre d’autres affaires, les 
tribunaux, tout en acceptant en principe qu’un man-
que d’indépendance ou d’impartialité pouvait me-
ner à l’exclusion du témoignage de l’expert, ont 
né an moins estimé qu’il n’y avait pas lieu d’écarter 
ce té moignage eu égard aux faits particuliers de 
l’espèce (voir, p. ex., United City Properties Ltd. c. 
Tong, 2010 BCSC 111; R. c. INCO Ltd. (2006), 80 
O.R. (3d) 594 (C.S.J.)). C’est le point de vue qu’a 
adopté la Cour d’appel dans le cas qui nous occupe 
(par. 109; voir également par. 121).


[39]  Toutefois, certains tribunaux canadiens 
étaient d’avis que ces questions jouaient ex clu si ve-
ment au regard de la valeur de la preuve, et non au 
regard de son admissibilité. Les décisions les plus 
souvent citées à cet égard sont sans doute R. c.  
Klassen, 2003 MBQB 253, 179 Man. R. (2d) 115, 
et Gallant c. BrakePatten, 2012 NLCA 23, 321 
Nfld. & P.E.I.R. 77. Dans la première, le tri bu-
nal a dé claré admissible tout témoignage d’ex pert 
qui satisfaisait aux critères énoncés dans l’ar rêt 
Mohan et précisé que le parti pris n’entrait en jeu 
que lorsqu’il s’agissait de déterminer la valeur pro-
bante du témoignage de l’expert (voir également 
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or a possible predetermined position on the case 
can not take place at the admissibility stage: para. 89.


[40]  I conclude that the dominant approach in Ca-
na dian common law is to treat independence and 
im par tial ity as bearing not just on the weight but 
also on the admissibility of the evidence. I note that 
while the shareholders submit that issues re gard ing 
ex pert independence should go only to weight, they 
rely on cases such as INCO that specifically ac cept 
that a finding of lack of independence or im par tial-
ity can lead to inadmissibility in certain cir cum-
stances: R.F., at paras. 52-53.


(b) Other Jurisdictions


[41]  Outside Canada, the concerns related to in-
de pen dence and impartiality have been addressed in 
a number of ways. Some are similar to the approach 
in Canadian law.


[42]  For example, summarizing the applicable 
prin ci ples in British law, Nelson J. in Armchair 
Pas sen ger Transport Ltd. v. Helical Bar Plc, [2003] 
EWHC 367 (Q.B.), underlined that when an expert 
has an interest or connection with the litigation or 
a party thereto, exclusion will be warranted if it is 
de ter mined that the expert is unwilling or un able to 
carry out his or her primary duty to the court: see 
also H. M. Malek et al., eds., Phipson on Ev i dence 
(18th ed. 2013), at pp. 1158-59. The mere fact of 
an interest or connection will not dis qual ify, but it 
none the less may do so in light of the nature and ex-
tent of the interest or connection in particular cir-
cum stances. As Lord Phillips of Worth Matravers, 
M.R., put it in a leading case, “[i]t is always de-
sir able that an expert should have no ac tual or ap-
par ent interest in the outcome of the pro ceed ings in 
which he gives evidence, but such dis in ter est is not 
au to mat i cally a precondition to the ad mis si bil ity of 
his evidence”: R. (Factortame Ltd.) v. Sec re tary of 
State for Transport, [2002] EWCA Civ 932, [2003] 


R. c. Violette, 2008 BCSC 920). De même, dans la 
deuxi ème, la cour a statué que la contestation du 
té moignage de l’expert fondée sur l’existence d’un 
rap port entre ce dernier et l’une des parties ou une 
ques tion en litige ou sur une préconception de sa 
part ne pouvait être formulée à l’étape de l’admis si-
bi lité (par. 89).


[40]  Je conclus que selon la conception pré do mi-
nante en common law canadienne, l’indépendance et 
l’im par tial ité ont une incidence non seulement sur la 
va leur de la preuve, mais aussi sur son admis si bi lité. 
Je signale que, même s’ils soutiennent que les ques-
tions con cer nant l’indépendance de l’ex pert ne de-
vraient jouer qu’au regard de la valeur pro bante, les 
action nai res invoquent des affaires comme INCO, 
dans la quelle le tribunal reconnaît ex pres sé ment 
qu’une con clu sion quant au manque d’in dé pen dance 
ou d’im par ti a lité peut entraîner l’in admis si bi lité dans 
cer tai nes circonstances (m.i., par. 52-53).


b) Ailleurs dans le monde


[41]  À l’extérieur du Canada, les questions d’in-
dé pen dance et d’impartialité ont été abordées de 
diver ses façons, dont certaines s’apparentent à la 
dé mar che canadienne.


[42]  Par exemple, résumant les principes ap pli ca-
bles en droit britannique, le juge Nelson, dans l’ar-
rêt Armchair Passenger Transport Ltd. c. Helical 
Bar Plc, [2003] EWHC 367 (Q.B.), a sou li gné que 
lorsque l’expert a un intérêt dans un li tige ou un 
rap port avec celui-ci ou avec une partie, l’ex clu-
sion est justifiée s’il est établi que l’expert ne peut 
ou ne veut pas s’acquitter de sa principale obli ga-
tion envers la cour (voir également H. M. Malek 
et au tres, dir., Phipson on Evidence (18e éd. 2013), 
p.  1158-1159). Le simple fait d’avoir un in té rêt 
ou un rapport ne rend pas quelqu’un inhabile à té-
moigner, sauf dans certaines circonstances, se lon 
la na ture et l’importance de l’intérêt ou du rap-
port. Comme lord Phillips de Worth Matravers, 
maî tre des rôles, l’explique dans un arrêt de prin-
cipe : [TRADUCTION] «  Il est toujours souhaitable 
qu’un expert n’ait aucun intérêt réel ou apparent 
dans l’issue d’un procès dans lequel il témoigne, 
mais une telle neutralité n’est pas au to ma ti que ment 
es sen ti elle à l’admissibilité de son témoignage  »  
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Q.B. 381, at para. 70; see also Gallaher In ter na
tional Ltd. v. Tlais Enterprises Ltd., [2007] EWHC 
464 (Comm.); Meat Corp. of Namibia Ltd. v. Dawn 
Meats (U.K.) Ltd., [2011] EWHC 474 (Ch. D.);  
Matchbet Ltd. v. Openbet Re tail Ltd., [2013] EWHC 
3067 (Ch. D.), at paras. 312-17.


[43]  In Australia, the expert’s objectivity and  
im par tial ity will generally go to weight, not to ad-
mis si bil ity: I. Freckelton and H. Selby, Expert Ev
i dence: Law, Practice, Procedure and Advocacy 
(5th ed. 2013), at p. 35. As the Court of Appeal of 
the State of Victoria put it: “. . . to the extent that it 
is de sir able that expert witnesses should be under 
a duty to assist the Court, that has not been held 
and should not be held as disqualifying, in itself, 
an ‘interested’ witness from being competent to 
give expert evidence” (FGT Custodians Pty. Ltd. v. 
Fagenblat, [2003] VSCA 33, at para. 26 (AustLII); 
see also Freckelton and Selby, at pp. 186-88; Collins 
Thomson v. Clayton, [2002] NSWSC 366; Kirch 
Com mu ni ca tions Pty Ltd. v. Gene Engineering Pty 
Ltd., [2002] NSWSC 485; SmithKline Beecham 
(Aus tra lia) Pty Ltd. v. Chipman, [2003] FCA 796, 
131 F.C.R. 500).


[44]  In the United States, at the federal level, the 
independence of the expert is a consideration that 
goes to the weight of the evidence, and a party may 
testify as an expert in his own case: Rodriguez v. 
Pacificare of Texas, Inc., 980 F.2d 1014 (5th Cir. 1993), 
at p. 1019; Tagatz v. Marquette University, 861 F.2d 
1040 (7th Cir. 1988); Apple Inc. v. Motorola, Inc., 
757 F.3d 1286 (Fed. Cir. 2014), at p. 1321. This also 
seems to be a fair characterization of the situation in 
the states (Corpus Juris Secundum, vol. 32 (2008), 
at p. 325: “The bias or interest of the witness does 
not affect his or her qualification, but only the weight 
to be given the testimony.”).


(c) Conclusion


[45]  Following what I take to be the dominant 
view in the Canadian cases, I would hold that an ex-
pert’s lack of independence and impartiality goes to 
the admissibility of the evidence in addition to being 
considered in relation to the weight to be given to 


(R. (Factortame Ltd.) c. Secretary of State for 
Trans port, [2002] EWCA Civ 932, [2003] Q.B. 
381, par. 70; voir également Gallaher International 
Ltd. c. Tlais Enterprises Ltd., [2007] EWHC 464 
(Comm.); Meat Corp. of Namibia Ltd. c. Dawn 
Meats (U.K.) Ltd., [2011] EWHC 474 (Ch. D.); 
Matchbet Ltd. c. Openbet Retail Ltd., [2013] EWHC  
3067 (Ch. D.), par. 312-317).


[43]  En Australie, l’objectivité et l’impartialité 
de l’expert jouent généralement au regard de la 
va leur de la preuve, et non de son admissibilité 
(I. Freckelton et H. Selby, Expert Evidence : Law, 
Prac tice, Procedure and Advocacy (5e éd. 2013), 
p. 35). Pour reprendre les propos de la Cour d’appel 
de l’État de Victoria : [TRADUCTION] « .  .  . dans la 
me sure où il est souhaitable que les témoins experts 
aient l’obligation d’aider le tribunal, on ne devrait 
pas ju ger inhabile à témoigner un expert du seul fait 
qu’il est “intéressé” » (FGT Custodians Pty. Ltd. c. 
Fagenblat, [2003] VSCA 33, par. 26 (AustLII); voir 
éga le ment Freckelton et Selby, p. 186-188; Collins 
Thomson c. Clayton, [2002] NSWSC 366; Kirch 
Com mu ni ca tions Pty Ltd. c. Gene Engineering Pty 
Ltd., [2002] NSWSC 485; SmithKline Beecham 
(Australia) Pty Ltd. c. Chipman, [2003] FCA 796, 
131 F.C.R. 500).


[44]  Aux États-Unis, au niveau fédéral, l’in dé pen-
dance de l’expert joue au regard de la valeur de la 
preuve, et une partie peut témoigner à son propre 
pro cès à titre d’expert (Rodriguez c. Pacificare of 
Texas, Inc., 980 F.2d 1014 (5th Cir. 1993), p. 1019; 
Tagatz c. Marquette University, 861 F.2d 1040 (7th 
Cir. 1988); Apple Inc. c. Motorola, Inc., 757 F.3d 1286  
(Fed. Cir. 2014), p. 1321). Il semble que la si tu a- 
  tion soit à peu près la même à l’échelle des États  
(Corpus Juris Secundum, vol.  32 (2008), p.  325 :  
[TRADUCTION] « Le parti pris ou l’intérêt du té moin 
n’influe pas sur son habilité à témoigner, mais seu-
le ment sur la valeur probante de son té moignage. »).


c) Conclusion


[45]  Conformément à ce qui me semble le cou rant 
pré do mi nant dans la jurisprudence canadienne, je 
suis d’avis que le manque d’indépendance et d’im-
par ti alité d’un expert joue au regard tant de l’ad-
missi bi lité de son témoignage que de la valeur du 
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the evidence if admitted. That approach seems to 
me to be more in line with the basic struc ture of our 
law relating to expert evidence and with the im por-
tance our jurisprudence has at tached to the gate-
keep ing role of trial judges. Binnie J. summed up 
the Canadian approach well in J.L.J.: “The ad mis-
si bil ity of the expert evidence should be scru ti nized 
at the time it is proffered, and not al lowed too easy 
an entry on the basis that all of the frail ties could go 
at the end of the day to weight rather than ad mis si-
bil ity” (para. 28).


(2) The Appropriate Threshold


[46]  I have already described the duty owed by 
an expert witness to the court: the expert must be 
fair, objective and non-partisan. As I see it, the 
appropriate threshold for admissibility flows from 
this duty. I agree with Prof. (now Justice of the 
Ontario Court of Justice) Paciocco that “the com-
mon law has come to accept . . . that ex pert wit nes-
ses have a duty to assist the court that over rides their 
obligation to the party calling them. If a witness is 
unable or unwilling to fulfill that duty, they do not 
qualify to perform the role of an expert and should 
be excluded”: “Taking a ‘Goudge’ out of Bluster 
and Blarney: an ‘Evidence-Based Approach’ to Ex-
pert Testimony” (2009), 13 Can. Crim. L.R. 135, 
at p. 152 (footnote omitted). The expert witnesses 
must, therefore, be aware of this primary duty to the 
court and able and willing to carry it out.


[47]  Imposing this additional threshold re quire-
ment is not intended to and should not result in 
tri als becoming longer or more complex. As Prof. 
Paciocco aptly observed, “if inquiries about bias 
or partiality become routine during Mohan voir 
dires, trial testimony will become nothing more 
than an inefficient reprise of the admissibility hear-
ing”: “Unplugging Jukebox Testimony in an Ad-
ver sar ial System: Strategies for Changing the Tune 
on Partial Experts” (2009), 34 Queen’s L.J. 565 
(“Jukebox”), at p. 597. While I would not go so far 
as to hold that the expert’s independence and im-
par tial ity should be presumed absent challenge, my 


té moi gnage, s’il est admis. Cette façon de voir sem-
ble s’ac cor der davantage avec l’économie générale 
de notre droit en ce qui concerne les témoignages 
d’ex perts et l’importance que notre jurisprudence 
ac corde au rôle de gardien exercé par les juges de 
pre mi ère instance. Le juge Binnie cerne bien l’opti-
que ca na di enne dans l’arrêt J.L.J. : « La ques tion 
de l’admis si bi lité d’une preuve d’expert de vrait être 
exa mi née mi nu tieu se ment au moment où elle est 
sou le vée, et cette preuve ne devrait pas être admise 
trop fa ci le ment pour le motif que tou tes ses fai bles-
ses peu vent en fin de compte avoir une in ci dence sur 
son poids plu tôt que sur son admis si bilité » (par. 28).


(2) Teneur du critère


[46]  J’ai déjà exposé l’obligation du témoin ex-
pert envers le tribunal : il doit être juste, objectif et 
im par tial. Selon moi, le critère d’admissibilité dé-
coule de cette obligation. Je suis d’accord avec le 
pro fes seur Paciocco (maintenant juge de la Cour de 
jus tice de l’Ontario), selon qui [TRADUCTION] «  la 
common law en est venue à concevoir [. . .] que les 
témoins experts ont l’obligation d’aider le tri bu nal, 
qui l’emporte sur celle qu’ils doivent à la par tie qui 
les cite. Le témoin qui ne peut ou ne veut s’acquit ter 
de cette obligation n’est pas ha bile à exercer son rôle 
d’expert et devrait être ex clu » (« Taking a “Goudge” 
out of Bluster and Blarney : an “Evidence-Based Ap-
proach” to Expert Tes ti mony » (2009), 13 Rev. can. 
D.P. 135, p. 152 (note de bas de page omise)). Par 
con sé quent, les té moins ex perts doivent être cons-
cients de leur obli ga tion prin ci pale envers le tri bu-
nal et pouvoir et vou loir s’en acquit ter.


[47]  L’idée, en imposant ce critère sup plé men-
taire, n’est pas de prolonger ni de complexifier les 
procès et il ne devrait pas en résulter un tel ef fet. 
Comme le souligne le professeur Paciocco, à rai-
son : [TRADUCTION] « . . . si les débats sur la par tia-
lité de vien nent chose courante pendant un voir-dire de 
type Mohan, le témoignage qui sera donné au pro-
cès ne sera plus qu’une répétition in ef fi cace de l’au-
di ence sur l’admissibilité » (« Un plug ging Jukebox 
Tes ti mony in an Adversarial System : Strategies for 
Chang ing the Tune on Par tial Experts » (2009), 34 
Queen’s L.J. 565 (« Jukebox »), p. 597). Sans aller 
jusqu’à affirmer qu’il faut présumer l’indépendance 
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view is that absent such challenge, the expert’s at-
tes ta tion or testimony recognizing and accepting 
the duty will generally be sufficient to establish that 
this threshold is met.


[48]  Once the expert attests or testifies on oath to 
this effect, the burden is on the party opposing the 
admission of the evidence to show that there is a 
realistic concern that the expert’s evidence should 
not be received because the expert is unable and/
or unwilling to comply with that duty. If the oppo-
nent does so, the burden to establish on a balance of 
prob a bil i ties this aspect of the admissibility thresh-
old remains on the party proposing to call the ev-
i dence. If this is not done, the evidence, or those 
parts of it that are tainted by a lack of independence 
or impartiality, should be excluded. This ap proach 
con forms to the general rule under the Mohan frame-
work, and elsewhere in the law of ev i dence, that the 
proponent of the evidence has the bur den of es tab-
lish ing its admissibility.


[49]  This threshold requirement is not par tic u-
larly onerous and it will likely be quite rare that a 
proposed expert’s evidence would be ruled in ad-
mis si ble for failing to meet it. The trial judge must 
determine, having regard to both the particular cir-
cum stances of the proposed expert and the sub stance 
of the proposed evidence, whether the expert is able 
and willing to carry out his or her primary duty to 
the court. For example, it is the nature and extent 
of the interest or connection with the litigation or a 
party thereto which matters, not the mere fact of the 
interest or connection; the existence of some interest 
or a relationship does not automatically render the 
evidence of the proposed expert inadmissible. In 
most cases, a mere employment relationship with 
the party calling the evidence will be insufficient to 
do so. On the other hand, a direct financial in ter-
est in the outcome of the litigation will be of more 
concern. The same can be said in the case of a very 
close familial relationship with one of the par ties or 
situations in which the proposed expert will prob-
a bly incur professional liability if his or her opin-
ion is not accepted by the court. Similarly, an expert 
who, in his or her proposed evidence or oth er wise, 


et l’impartialité de l’ex pert si elles ne sont pas con-
tes tées, je pense qu’en l’absence d’une telle con tes-
ta tion, il est gé né ra le ment satisfait au critère dès lors 
que l’ex pert, dans son attestation ou sa déposition, 
re con naît son obli ga tion et l’accepte.


[48]  Une fois que l’expert a produit cette attesta tion 
ou a déposé sous serment en ce sens, il in combe à la 
partie qui s’oppose à l’admission du té moignage de 
démontrer un motif réaliste de le ju ger inadmissible 
au motif que l’expert ne peut ou ne veut s’acquitter 
de son obligation. Si elle réus sit, la charge de dé-
mon trer, selon la prépondérance des pro ba bi li-
tés, qu’il a été satisfait à ce critère d’admis si bi lité 
incombe toujours à la partie qui en tend pré sen ter le 
témoignage. Si elle n’y parvient pas, le té moignage, 
ou les parties de celui-ci qui sont vi ci ées par un 
manque d’indépendance ou d’im par ti a lité, de vrait 
être exclu. Cette démarche est con forme à la rè gle 
générale du cadre établi dans l’arrêt Mohan, et gé-
né ra le ment en droit de la preuve, selon la quelle il 
re vient à la partie qui produit la preuve d’en éta blir 
l’admis si bi lité.


[49]  Ce critère n’est pas particulièrement exi geant,  
et il sera probablement très rare que le té moignage 
de l’expert proposé soit jugé in ad mis si ble au mo-
tif qu’il ne satisfait pas au critère. Le juge de pre-
mière instance doit déterminer, compte tenu tant de 
la si tua tion particulière de l’expert que de la teneur 
du té moignage proposé, si l’expert peut ou veut 
s’acquit ter de sa principale obligation envers le tri-
bu nal. Par ex em ple, c’est la nature et le degré de 
l’in té rêt ou des rapports qu’a l’expert avec l’instance 
ou une partie qui importent, et non leur sim ple exis-
tence : un intérêt ou un rapport quelconque ne rend  
pas d’emblée la preuve de l’expert pro posé in ad-
missible. Dans la plupart des cas, l’ex is tence d’une 
sim ple relation d’emploi entre l’expert et la partie qui  
le cite n’emporte pas l’inadmissibilité de la preuve. 
En revanche, un intérêt financier di rect dans l’issue 
du litige suscite des pré oc cu pa tions. Il en va ainsi des 
liens familiaux étroits avec une par tie et des si tu a-
tions où l’expert proposé s’ex pose à une res pon sa-
bilité professionnelle si le tri bu nal ne re tient pas son 
opinion. De même, l’ex pert qui, dans sa dé po si tion ou 
d’une autre ma ni ère, se fait le dé fen seur d’une partie 
ne peut ou ne veut ma ni fes te ment pas s’acquitter de 
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assumes the role of an advocate for a party is clearly 
unwilling and/or unable to carry out the primary 
duty to the court. I emphasize that ex clu sion at the 
thresh old stage of the analysis should occur only 
in very clear cases in which the proposed expert is 
unable or unwilling to provide the court with fair, 
objective and non-partisan evidence. Any thing less 
than clear unwillingness or inability to do so should 
not lead to exclusion, but be taken into account in 
the overall weighing of costs and ben e fits of re ceiv-
ing the evidence.


[50]  As discussed in the English case law, the de-
ci sion as to whether an expert should be permitted 
to give evidence despite having an interest or con-
nec tion with the litigation is a matter of fact and 
de gree. The concept of apparent bias is not relevant 
to the question of whether or not an expert witness 
will be unable or unwilling to fulfill its primary duty 
to the court. When looking at an expert’s in ter est or 
relationship with a party, the question is not whether 
a reasonable observer would think that the expert is 
not independent. The question is whether the re la-
tion ship or interest results in the ex pert being un-
able or unwilling to carry out his or her primary duty 
to the court to provide fair, non-partisan and ob jec-
tive assistance.


[51]  Having established the analytical framework, 
described the expert’s duty and determined that 
com pli ance with this duty goes to admissibility and 
not simply to weight, I turn now to where this duty 
fits into the analytical framework for admission of 
ex pert opinion evidence.


F. Situating the Analysis in the Mohan Framework


(1) The Threshold Inquiry


[52]  Courts have addressed independence and 
im par tial ity at various points of the admissibility 
test. Almost every branch of the Mohan framework 
has been adapted to incorporate bias concerns one  


sa prin ci pale obli ga tion en vers le tribunal. Je tiens à 
sou li gner que la dé ci sion d’exclure le témoignage à la 
pre mi ère étape de l’ana lyse pour non-conformité aux 
critères d’admis si bi lité ne devrait être prise que dans 
les cas ma ni fes tes où l’expert proposé ne peut ou ne 
veut four nir une preuve juste, objective et impartiale. 
Dans les au tres cas, le témoignage ne devrait pas être 
ex clu d’of fice, et son admissibilité sera déterminée à 
l’is sue d’une pondération globale du coût et des bé-
né fi ces de son admission.


[50]  Comme nous l’avons vu en examinant la ju-
ris pru dence anglaise, la décision de permettre ou 
non à un expert de témoigner malgré son in té rêt 
dans un litige ou son rapport avec celui-ci dé pend 
de leur importance et des faits. La notion d’ap pa-
rence de parti pris n’est pas pertinente lorsqu’il 
s’agit de déterminer si le témoin expert pourra ou 
vou dra s’acquitter de sa principale obligation en-
vers le tribunal. Lorsque l’on se penche sur l’intérêt 
d’un expert ou sur ses rapports avec une partie, il ne 
s’agit pas de se demander si un observateur rai son-
na ble penserait que l’expert est indépendant ou non; 
il s’agit plutôt de déterminer si la relation de l’ex-
pert avec une partie ou son intérêt fait en sorte qu’il 
ne peut ou ne veut s’acquitter de sa principale obli-
ga tion envers le tribunal, en l’occurrence apporter 
au tribunal une aide juste, objective et impartiale.


[51]  Nous avons posé le cadre analytique, défini 
l’obli ga tion de l’expert et établi que le respect de 
cette der ni ère joue au regard de l’admissibilité, et 
non sim ple ment de la valeur probante. Voyons en-
suite où cette obligation s’inscrit dans le cadre 
ana ly ti que régissant l’admissibilité du témoignage 
d’opi nion d’un expert.


F. L’analyse au sein du cadre établi par l’arrêt 
Mohan


(1) L’analyse fondée sur les critères d’admis si-
bi lité


[52]  Les tribunaux ont abordé la question de l’in-
dé pen dance et de l’impartialité à divers stades de 
l’exa men des critères d’admissibilité. Presque tous 
les volets du cadre établi par l’arrêt Mohan ont servi 
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way or another: the proper qualifications com po-
nent (see, e.g., Bank of Montreal; Dean Con struc
tion; Agribrands Purina Canada Inc. v. Kasame kas, 
2010 ONSC 166; R. v. Demetrius, 2009 CanLII 
22797 (Ont. S.C.J.)); the necessity com po nent (see, 
e.g., Docherty; Alfano); and during the dis cre tion-
ary cost-benefit analysis (see, e.g., United City Prop
erties; Abbey (ONCA)). On other oc ca sions, courts 
have found it to be a stand-alone re quire ment: see, 
e.g., Docherty; International HiTech In dus tries 
Inc. v. FANUC Robotics Canada Ltd., 2006 BCSC 
2011; Casurina Ltd. Partnership v. Rio Algom Ltd. 
(2002), 28 B.L.R. (3d) 44 (Ont. S.C.J.); Prairie Well 
Servicing Ltd. v. Tundra Oil and Gas Ltd., 2000 
MBQB 52, 146 Man. R. (2d) 284. Some clar i fi ca tion 
of this point will therefore be useful.


[53]  In my opinion, concerns related to the ex-
pert’s duty to the court and his or her willingness 
and capacity to comply with it are best addressed 
ini tially in the “qualified expert” element of the 
Mohan frame work: S. C. Hill, D. M. Tanovich and 
L. P. Strezos, McWilliams’ Canadian Crim i nal Ev i
dence (5th ed. (loose-leaf)), at 12:30.20.50; see also 
Deemar v. College of Vet er i nar i ans of On tario, 2008 
ONCA 600, 92 O.R. (3d) 97, at para. 21; Lederman, 
Bryant and Fuerst, at pp. 826-27; Hals bury’s Laws 
of Canada: Evidence, at para. HEV-152 “Par tial  ity”; 
The Canadian En cy clo pe dic Di gest (Ont. 4th ed. 
(loose-leaf)), vol. 24, Title 62 — Ev i dence, at §469. 
A proposed ex pert wit ness who is unable or unwill-
ing to fulfill this duty to the court is not properly qual-
ified to per form the role of an ex pert. Situating this 
concern in the “prop erly qual i fied expert” ensures 
that the courts will fo cus ex pressly on the important 
risks as so ci ated with bi ased experts: Hill, Tanovich 
and Strezos, at 12:30.20.50; Paciocco, “Jukebox”, at 
p. 595.


(2) The Gatekeeping Exclusionary Discretion


[54]  Finding that expert evidence meets the basic 
threshold does not end the inquiry. Consistent with 
the structure of the analysis developed fol low ing 
Mohan which I have discussed earlier, the judge 


à l’examen des préoccupations relatives au parti 
pris : la qualification requise (voir, p. ex., Bank of 
Montreal; Dean Construction; Agribrands Purina 
Canada Inc. c. Kasamekas, 2010 ONSC 166; R. c.  
Demetrius, 2009 CanLII 22797 (C.S.J. Ont.)); la né-
ces sité (voir, p. ex., Docherty; Alfano); et l’ana lyse 
coût-bénéfices, qui appelle l’exercice d’un pou voir  
discrétionnaire (voir, p.  ex., United City Pro per
ties; Abbey (ONCA)). À d’autres occasions, les tri-
bunaux en ont fait un critère distinct (voir, p. ex., 
Docherty; International HiTech Industries Inc. c. 
FANUC Robotics Canada Ltd., 2006 BCSC 2011; 
Casurina Ltd. Partnership c. Rio Algom Ltd. (2002), 
28 B.L.R. (3d) 44 (C.S.J. Ont.); Prairie Well Ser vic
ing Ltd. c. Tundra Oil and Gas Ltd., 2000 MBQB 
52, 146 Man. R. (2d) 284). Des précisions s’im po-
sent donc.


[53]  À mon avis, c’est sous le volet « qua li fi ca tion 
suffisante de l’expert » du cadre établi par l’ar rêt 
Mohan qu’il convient d’abord d’examiner les pré oc-
cu pa tions concernant l’obligation de l’ex pert envers 
le tribunal et s’il peut ou veut s’en acquitter (S. C. 
Hill, D. M. Tanovich et L. P. Strezos, Mc Williams’ 
Canadian Criminal Evidence (5e éd. (feuil les mo-
bi  les)), 12:30.20.50; voir éga le ment Deemar c. 
Col lege of Veterinarians of On ta rio, 2008 ONCA 
600, 92 O.R. (3d) 97, par. 21; Lederman, Bryant et 
Fuerst, p. 826-827; Halsbury’s Laws of Ca nada :  
Ev i dence, par.  HEV-152 «  Par ti a lity  »; The Ca
na dian Encyclopedic Digest (Ont. 4e éd. (feuil les  
mo bi les)), vol.  24, ti tre 62 — Evi dence, §469). 
Le té moin expert pro posé qui ne peut ou ne veut 
s’acquit ter de cette obli ga tion en vers le tri bu nal ne 
pos sède pas la qua li fi ca tion suf fi sante pour ex er-
cer ce rôle. En abordant cette pré oc cu pa tion sous le 
vo let de la « qua li fi ca tion suf fi sante de l’ex pert », 
les tri bu naux pourront s’at ta cher à évaluer les ris-
ques im por tants que pré sen tent les experts qui ont 
un parti pris (Hill, Tanovich et Strezos, 12:30.20.50; 
Paciocco, « Jukebox », p. 595).


(2) Le pouvoir discrétionnaire du juge en tant 
que « gardien »


[54]  La constatation que le témoignage de l’ex-
pert satisfait aux critères ne met pas fin à l’ana lyse. 
Conformément au cadre établi dans la fou lée de l’ar-
rêt Mohan dont nous avons discuté pré cé dem ment, 
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must still take concerns about the expert’s in de pen-
dence and impartiality into account in weighing the 
evidence at the gatekeeping stage. At this point, rel-
e vance, necessity, reliability and absence of bias can 
helpfully be seen as part of a sliding scale where a 
basic level must first be achieved in order to meet 
the admissibility threshold and thereafter con tinue 
to play a role in weighing the overall com pet ing con-
sid er ations in admitting the evidence. At the end of 
the day, the judge must be satisfied that the po ten-
tial helpfulness of the evidence is not out weighed 
by the risk of the dangers materializing that are as-
so ci ated with expert evidence.


G. Expert Evidence and Summary Judgment


[55]  I must say a brief word about the procedural 
context in which this case originates — a summary 
judgment motion. (I note that these comments relate 
to the summary judgment regime under the Nova 
Scotia rules and that different considerations may 
arise under different rules.) It is common ground 
that the court hearing the motion can consider only 
ad mis si ble evidence. However, under the Nova Sco-
tia jurisprudence, which is not questioned on this 
ap peal, it is not the role of a judge hearing a sum-
mary judgment motion in Nova Scotia to weigh 
the evidence, draw reasonable inferences from ev i-
dence or settle matters of credibility: Coady v. Bur
ton Canada Co., 2013 NSCA 95, 333 N.S.R. (2d) 
348, at paras. 42-44, 87 and 98; Fougere v. Blunden 
Con struc tion Ltd., 2014 NSCA 52, 345 N.S.R. (2d) 
385, at paras. 6 and 12. Taking these two principles 
to gether, the result in my view is this. A motions 
judge hearing a summary judgment ap pli ca tion 
un der the Nova Scotia rules must be sat is fied that 
pro posed expert evidence meets the thresh old re-
quire ments for admissibility at the first step of the 
anal y sis, but should generally not engage in the 
sec ond step cost-benefit analysis. That cost-benefit 
anal y sis, in anything other than the most ob vi ous 
cases of inadmissibility, inevitably involves as sign-
ing weight — or at least potential weight — to the 
ev i dence.


le juge doit encore tenir compte des ré ser ves émises 
quant à l’indépendance et à l’im par ti a lité de l’expert 
lorsqu’il évalue la preuve à l’étape où il exerce son 
rôle de gardien. Il peut être utile de con ce voir la per-
ti nence, la nécessité, la fia bi lité et l’absence de parti 
pris comme autant d’élé ments d’un exa men en deux 
temps, qui entrent en li gne de compte à la pre mi ère 
étape, celle qui sert à dé ter mi ner s’il est sa tis fait aux 
critères d’admissibilité, et jouent également un rôle 
à la deuxième, dans la pon dé ra tion des con si dé ra-
tions concurrentes glo ba les re la ti ves à l’admis si bi-
lité. Au bout du compte, le juge doit être con vaincu 
que les risques liés au té moignage de l’ex pert ne 
l’emportent pas sur l’utilité pos si ble de celui-ci.


G. Témoignage d’expert et jugement sommaire


[55]  Je me dois de glisser quelques mots sur le 
con texte procédural dans lequel s’inscrit le pré sent 
pour voi, en l’occurrence celui d’une requête en ju-
ge ment sommaire. (Mes commentaires con cer nent 
le ré gime des jugements sommaires établi par les 
rè gles de la Nouvelle-Écosse. Je reconnais que d’au-
tres considérations sont susceptibles de jouer dans 
un autre régime.) Il est bien reconnu que le tri bu nal 
saisi de la requête ne peut examiner que la preuve 
admis si ble. Cependant, suivant la ju ris pru dence 
néo-écossaise, qui n’est pas remise en ques tion dans 
le pré sent pour voi, il n’appartient pas au juge saisi 
d’une re quête en jugement som maire, en Nouvelle-
Écosse, de sou pe ser la preuve, de tirer des in fé ren ces 
rai son na bles de celle-ci ou de tran cher des ques tions 
de cré di bi lité (Coady c. Burton Ca nada Co., 2013 
NSCA 95, 333 N.S.R. (2d) 348, par. 42-44, 87 et 98;  
Fougere c. Blunden Cons truc tion Ltd., 2014 NSCA 
52, 345 N.S.R. (2d) 385, par. 6 et 12). Si l’on con-
si dère ces deux prin ci pes en sem ble, le ré sul tat est 
à mon avis le sui vant. Le juge saisi d’une re quête 
en ju ge ment som maire en vertu des rè gles de pro-
cé dure de la Nouvelle-Écosse doit être con vaincu 
que le té moignage de l’ex pert pro posé sa tis fait aux 
cri tè res d’admis si bi lité à la pre mi ère étape de l’ana-
lyse; en rè gle gé né rale, il doit tou te fois se gar der de 
passer à la se conde étape, celle de l’ana lyse coût-
bénéfices. Cette ana lyse, sauf dans les cas d’in a dmis-
si bi lité les plus ma ni fes tes, ap pelle in é vi ta ble ment 
l’at tri bu tion d’une va leur — ou, à tout le moins, 
d’une va leur pos si ble — à la preuve.
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H. Application


[56]  I turn to the application of these principles to 
the facts of the case. In my respectful view, the record 
amply sustains the result reached by the majority of 
the Court of Appeal that Ms. MacMillan’s ev i dence 
was admissible on the sum mary judgment ap pli-
ca tion. Of course, the frame work which I have set 
out in these reasons was not available to either the 
motions judge or to the Court of Appeal.


[57]  There was no finding by the motions judge 
that Ms. MacMillan was in fact biased or not im-
par tial or that she was acting as an advocate for the 
shareholders: C.A. reasons, at para. 122. On the con-
trary, she specifically recognized that she was aware 
of the standards and requirements that experts be 
independent. She was aware of the pre cise guide-
lines in the accounting industry concerning ac coun-
tants acting as expert witnesses. She tes ti fied that 
she owed an ultimate duty to the court in tes ti fy ing  
as an expert witness: A.R., vol. III, at pp. 75-76; C.A.  
reasons, at para. 134. To the extent that the motions 
judge was concerned about the “ap pear ance” of 
impartiality, this factor plays no part in the test for 
admissibility, as I have explained ear lier.


[58]  The auditors’ claim that Ms. MacMillan lacks 
objectivity rests on two main points which I will 
address in turn.


[59]  First, the auditors say that the earlier work 
done for the shareholders by the Kentville office of 
Grant Thornton “served as a catalyst and foundation 
for the claim of negligence” against the auditors 
and that this “precluded [Grant Thornton] from 
act ing as ‘independent’ experts in this case”: A.F., 
at paras. 17 and 19. Ms. MacMillan, the auditors 
sub mit, was in an “irreconcilable conflict of in-
ter est, in that she would inevitably have to opine 
on, and choose between, the actions taken and 
stan dard of care exercised by her own partners at 
Grant Thornton” and those of the auditors: A.F., at 
para. 21. This first submission, however, must be re-
jected.


H. Application


[56]  J’aborde maintenant l’application de ces prin-
ci pes aux faits de l’espèce. À mon humble avis, le 
dos sier appuie largement la conclusion à laquelle 
est parvenue la majorité de la Cour d’appel que 
le té moignage de Mme MacMillan était admissible 
pour l’instruction de la requête en jugement som-
maire. Bien sûr, ni le juge des requêtes ni la Cour 
d’ap pel ne disposaient du cadre que j’établis dans 
les présents motifs.


[57]  Le juge des requêtes n’a pas conclu que 
Mme MacMillan avait un parti pris, qu’elle n’était 
pas impartiale ou qu’elle se faisait le défenseur des 
actionnaires (motifs de la C.A., par. 122). Au con-
traire, Mme MacMillan a reconnu expressément con-
naî tre les normes et exigences voulant que l’ex pert 
soit indépendant. Elle était également au fait des di-
rec ti ves précises dans le milieu de la compta bi lité 
ap pli ca bles aux comptables cités comme té moins 
ex perts. Elle était consciente à titre de té moin ex-
pert de sa principale obligation envers le tri bu nal 
(d.a., vol. III, p. 75-76; motifs de la C.A., par. 134). 
Même si, selon le juge des requêtes, il faut une « ap-
pa rence » d’impartialité, ce facteur ne con sti tue pas 
un cri tère d’admissibilité, comme je l’ex pli que pré-
cé dem ment.


[58]  La prétention des vérificateurs selon la quelle 
Mme MacMillan manquerait d’objectivité re pose sur 
deux principaux points que j’aborde suc ces si ve-
ment.


[59]  D’abord, les vérificateurs soutiennent que le 
tra vail fait antérieurement à l’intention des action-
nai res par le bureau de Grant Thornton à Kentville 
[TRA DUC TION] « a servi de catalyseur et de fon de-
ment à l’action pour négligence » intentée contre 
les vé ri fi ca teurs et que cela « empêche [Grant 
Thornton] d’agir comme expert “indépendant” en 
l’espèce » (m.a., par. 17 et 19). Selon les vé ri fi ca-
teurs, Mme MacMillan se trouvait dans « une si tua-
tion de conflit d’intérêts irréductible qui la for çait 
in é vi ta ble ment à commenter et approuver les me-
su res prises et la norme de diligence observée soit 
par ses propres partenaires chez Grant Thornton » 
soit par les vérificateurs (m.a., par. 21). Ce premier 
argu ment doit cependant être rejeté.
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[60]  The fact that one professional firm discovers 
what it thinks is or may be professional negligence 
does not, on its own, disqualify it from offering that 
opinion as an expert witness. Provided that the ini-
tial work is done independently and impartially and 
the person put forward as an expert understands 
and is able to comply with the duty to provide fair, 
ob jec tive and non-partisan assistance to the court, 
the expert meets the threshold qualification in that 
re gard. There is no suggestion here that Grant 
Thornton was hired to take a position dictated to it 
by the shareholders or that there was anything more 
than a speculative possibility of Grant Thornton in-
cur ring liability to them if the firm’s opinion was 
not ultimately accepted by the court. There was no 
finding that Ms. MacMillan was, in fact, biased or 
not impartial, or that she was acting as an advocate 
for the shareholders. The auditors’ submission that 
she somehow “admitted” on her cross-examination 
that she was in an “irreconcilable conflict” is not 
borne out by a fair reading of her evidence in con-
text: A.R., vol. III, at pp. 139-45. On the con trary, 
her evidence was clear that she understood her 
role as an expert and her duty to the court: ibid., at 
pp. 75-76.


[61]  The auditors’ second main point was that 
Ms. MacMillan was not independent because she 
had “incorporated” some of the work done by the 
Kentville office of her firm. This contention is also 
ill founded. To begin, I do not accept that an ex-
pert lacks the threshold qualification in relation to 
the duty to give fair, objective and non-partisan ev-
i dence simply because the expert relies on the work 
of other professionals in reaching his or her own 
opinion. Moreover, as Beveridge J.A. con cluded, 
what was “incorporated” was essentially an ex er-
cise in arithmetic that had nothing to do with any 
accounting opinion expressed by the Kentville of-
fice: C.A. reasons, at paras. 146-49.


[62]  There was no basis disclosed in this record 
to find that Ms. MacMillan’s evidence should be 


[60]  Le cabinet professionnel qui découvre ce 
qu’il estime être une négligence professionnelle ou 
ce qui pour rait l’être n’est pas d’emblée interdit de 
don ner son opinion en tant que témoin expert. Dès 
lors que le tra vail initial est fait de façon in dé pen-
dante et im par tiale et que l’expert proposé com prend 
son obli ga tion d’apporter au tribunal une aide juste, 
objec tive et impartiale et qu’il peut s’acquit ter de 
cette obli ga tion, il est satisfait au cri tère re la tif à la 
qua li fi ca tion sur ce plan. Or, rien ne per met de pen-
ser ici que le cabinet Grant Thornton a été en gagé 
pour exprimer un point de vue dicté par les action-
nai res, ni qu’il y ait eu plus qu’une hy po thé ti que pos-
si bi lité que le cabinet soit tenu res pon sa ble en vers 
ces der niers si, en fin de compte, le tri bu nal n’avait 
pas re tenu son opinion. Le juge n’a pas con clu que 
Mme MacMillan avait un parti pris, qu’elle a man-
qué d’im par ti a lité ou qu’elle s’était faite le dé fen - 
  seur des action nai res. De plus, l’argu ment des vé ri-
fi ca  teurs se lon le quel Mme MacMillan a en quel que 
sorte « admis » en contre-interrogatoire se trou ver 
dans une si tu a tion de « con flit d’in té rêts ir ré duc-
ti ble » n’est pas cor ro boré par une interprétation 
rai son na ble de son té moignage dans son contexte 
(d.a., vol. III, p. 139-145). Au contraire, il ressort 
clai re ment de son té moignage qu’elle comprenait 
son rôle d’ex pert et son obligation envers le tribunal 
(ibid., p. 75-76).


[61]  Deuxièmement, Mme MacMillan ne serait pas 
indépendante, puisqu’elle avait « incorporé » une 
par tie du travail fait par son cabinet au bureau de 
Kentville. Cette prétention est également non fon-
dée. D’abord, je n’accepte pas qu’un expert ne sa-
tis fasse pas au critère de la qualification suffisante, 
dans la mesure où il est question de son obligation 
de ren dre un témoignage juste, objectif et impartial, 
sim ple ment parce qu’il se fonde sur le travail d’au-
tres professionnels pour se faire une opinion. De 
plus, comme le juge Beveridge l’a conclu, ce qui 
a été « incorporé » consistait essentiellement en un 
exer cice arithmétique qui n’avait rien à voir avec 
quel que opinion comptable qu’aurait exprimée le 
bu reau de Kentville (motifs de la C.A., par. 146-
149).


[62]  Le présent dossier ne révèle aucun élé ment 
qui permette de conclure que le témoignage de 
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excluded because she was not able and willing 
to provide the court with fair, objective and non-
partisan evidence. I agree with the majority of the 
Court of Appeal who concluded that the motions 
judge committed a palpable and overriding error in 
determining that Ms. MacMillan was in a conflict 
of interest that prevented her from giving impartial 
and objective evidence: paras. 136-50.


IV. Disposition


[63]  I would dismiss the appeal with costs.


Appeal dismissed with costs.


Solicitors for the appellants: Stikeman Elliott, 
Toronto.


Solicitors for the respondents: Lenczner Slaght 
Royce Smith Griffin, Toronto; Groupe Murphy 
Group, Moncton.


Solicitor for the intervener the Attorney General 
of Canada: Attorney General of Canada, Toronto.


Solicitors for the intervener the Criminal Law
yers’ Association (Ontario): Henein Hutchison, To
ronto.


Mme MacMillan devrait être exclu parce que celle-ci 
ne pouvait ou ne voulait rendre devant le tribunal 
un témoignage juste, objectif et impartial. Je con-
viens avec la majorité de la Cour d’appel que le 
juge des requêtes a commis une erreur manifeste 
et dominante en estimant que Mme MacMillan était 
dans une situation de conflit d’intérêts qui l’empê-
chait de rendre un témoignage objectif et im par tial 
(par. 136-150).


IV. Dispositif


[63]  Je suis d’avis de rejeter le pourvoi avec dé-
pens.


Pourvoi rejeté avec dépens.


Procureurs des appelants : Stikeman Elliott, To
ronto.


Procureurs des intimées : Lenczner Slaght 
Royce Smith Griffin, Toronto; Groupe Murphy 
Group, Moncton.


Procureur de l’intervenant le procureur général 
du Canada : Procureur général du Canada, To
ronto.


Procureurs de l’intervenante Criminal Lawyers’ 
Association (Ontario) : Henein Hutchison, Toronto.
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