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FACTUM OF THE APPLICANT
PART I - IDENTITY OF APPELLANT, PRIOR COURT & RESULT
1.

The Town of South Bruce Peninsula is responsible for maintaining Sauble Beach, a

popular tourist destination on the shores of Lake Huron. Tourism is a major contributor to the
Town’s economy and the beach is the driver of that tourism.
2.

Since 2007, the beach has been used by the piping plover, a migratory shorebird listed as

endangered pursuant to the Endangered Species Act. The plover arrives at the beach in or around
April each year to mate and fledge chicks before departing south again in or around August.
3.

In 2018, the Town was charged with two counts of damaging plover habitat, contrary to

s. 10(1)(a) of the Endangered Species Act. The charges relate to maintenance work the Town
performed on the beach in 2017, at times when the plovers were not present.
4.

The Town was convicted of both charges before Justice of the Peace C.W. Anderson. The

charges were upheld on appeal before Justice Morneau, although the Appeal Judge held that the
Justice of the Peace had erred in finding that the south end of the beach was plover habitat.
PART II - OVERVIEW - NATURE OF CASE AND ISSUES
5.

There are two issues that warrant appellate review. The first is the proper interpretation of

s. 10(1) of the Endangered Species Act. This provision has received almost no judicial attention,
and none from this Court.
Endangered Species Act, 2007, S.O. 2007, c. 6, s. 10(1) (Motion
Record, Tab 9, pp. 88-89)
6.

The section makes it an offence to “damage” the habitat of a species listed as endangered

or threatened on the Species at Risk in Ontario List. But the act does not define “damage”.

-27.

Section 10(1) carries significant penalties. The section applies to over 175 species of

plant and animal and applies to a vast range of habitats and geography on public and private land
across the province. Individuals face a fine of up to $250,000 or imprisonment of up to a year.
Corporations face a penalty of up to $1,000,000. Anybody who finds themselves in an area
considered habitat for an endangered species – even an area as busy and publicly accessible as
Sauble Beach – can potentially “damage” habitat on the definition applied in this case .
8.

The Justice of the Peace’s interpretation of “damage” is impermissibly expansive.

Relying on the Oxford English Dictionary, he defined it to mean “something that makes [habitat]
less attractive, useful or valuable.” He held that the damage could be “minor or temporary in
nature.” He held that the Crown did not need to prove any detrimental impact whatsoever to the
endangered species in order to prove damage to habitat.
Reasons for Decision of Justice of the Peace C.W. Anderson, at pp.
7-8 (Motion Record, Tab 6, pp. 41-42)
9.

This interpretation is in error. It is inconsistent with this Court’s instruction that the

statute’s purpose is to balance protection of species at risk with the economics of industries that
operate under the auspices of the act. The interpretation also fails to comply with the interpretive
principle emphasized by this Court that dictionary definitions fail to account for the contextspecific analysis required for statutory interpretation, and relying on a dictionary definition can
be an error.
Ontario (Community Safety and Correctional Services) v. Ontario
(Information and Privacy Commissioner), 2011 ONCA 32, at
paras. 30-31 (Applicant’s BOA, Tab 1)
10.

The second appeal issue concerns the application of the White Burgess test in the

regulatory context and the ability of the Crown to present the evidence of a key member of the

-3investigation and prosecution team as an independent expert at trial. This issue has been the
subject of considerable debate at the Provincial Court and Superior Court level but has not been
considered by this Court in the regulatory context.
PART III - SUMMARY OF FACTS

i.
11.

Plovers arrive at Sauble Beach

Sauble Beach is an important asset for the Town. It is a heavily recreated tourist

destination. The Town is responsible for ensuring the beach is safe for the public and that it
remains popular for tourists. The beach is very important to the Town and the Town exercises
great care maintaining it.
Cross-examination of Crain, at p. 114, ln. 26 to p. 115, ln. 22
(Motion Record, Tab 10, pp. 132-133)
Cross examination of Cuthbert, at p. 71, lns. 16 to 25 (Motion
Record, Tab 14, p. 150)
12.

In 2007, the piping plover nested on Sauble Beach for the first time in 30 years. The

piping plover is an endangered species for the purposes of the Endangered Species Act (the
“ESA”). The Town embraced the return of the plover and has devoted substantial resources to its
recovery and protection.
13.

Plovers do not spend the entire year at Sauble Beach. They typically arrive in the third

week of April and depart between early to late August to the Gulf of Mexico, the Atlantic coast
of the United States and some of the Caribbean islands.

ii.
14.

Town balances beach maintenance and protection of plover

The beach requires a lot of maintenance, much of which cannot be done when the plovers

are present. The Town performs maintenance, including heavy maintenance, prior to the arrival

-4of the plover and after they leave. Invasive species have to be managed, sand covers playground
equipment, wave and wind action deposit dangerous debris on the shoreline and drainage ditches
and swales collect water and pose health and safety hazards.
Cross-examination of Crain, at p. 111, lns. 10-17 (Motion Record,
Tab 10, p. 131)
15.

The Town has always worked closely with the Ministry of Natural Resources and

Forestry (the “MNRF”) to balance challenges posed by the arrival of the plovers. As found by
the Justice of the Peace, there was a spirit of cooperation between the Town and the MNRF from
2007 through to early 2017. Meetings and email correspondence between the Town and MNRF
were frequent and it “appeared to work well”.
Reasons for Decision of Justice of the Peace C.W. Anderson, at p.
12 (Motion Record, Tab 6, p. 46)
16.

Under the stewardship of the Town, Sauble Beach became one of the most successful

sites for the piping plover in North America. While results vary due to a number of factors, many
chicks have hatched and successfully “fledged” (grown to the point of being capable of flight):

Year
2007
2008
2009
2010
2011
2012
2013
2014
2015
2016
2017

Nests
1
3
4
3
2
2
4
7
4
5
5

Eggs
4
8
16
12
8
8
12
23
15
18
17

Chicks Hatched
4
2
12
4
7
8
6
6
8
6
12

Trial Exhibit 30, Summary of Nest Success at Sauble Beach
(Motion Record, Tab 22, p. 212)

Chicks Fledged
3
1
7
1
4
3
3
0
4
0
7
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iii.
17.

Beach maintenance work in 2017

In early April 2017, the Town mechanically raked the beach. The plover had not yet

arrived.
Reasons for Decision of Justice of the Peace C.W. Anderson, at p.
7 (Motion Record, Tab 6, p. 41)
18.

2017 was a very successful year for the plover at Sauble Beach. 12 chicks hatched and 7

chicks fledged, tying the previous record set in 2009.
19.

On August 9, 2017, the Town wrote to the MNRF, informing it of maintenance activities

it planned to undertake in the following weeks. The work included use of a medium-sized
bulldozer. The plover had left the beach by this time.
Trial Exhibit 8, Letter from Mayor Jackson to MNRF (Motion
Record, Tab 15, pp. 159-160)
20.

The MNRF responded on August 18, 2017. It confirmed that “raking, leveling swale and

wet areas, removal of debris and filling in large holes is unlikely to damage or destroy habitat”
when the plovers had left the beach. It raised no objection to the use of a bulldozer.
Trial Exhibit 9, Letter from Tracy Allison to the Town (Motion
Record, Tab 16, pp. 161-162)
21.

The bulldozer was used on the beach on August 23 and 24, 2017 and again in early

September. The sand was levelled out and smoothed. Some vegetation was cut down and some
areas of the foredunes were flattened. The Town told the Ministry it was going to use a medium
sized bulldozer on the beach to remove invasive vegetation and restore the beach. The Ministry
did not object.
Reasons for Decision of Justice of the Peace C.W. Anderson, at pp.
15-16 (Motion Record, Tab 6, pp. 49-50)
22.

The MNRF did not lead any evidence as to the success of the plovers in 2018.

-6-

iv.
23.

Town convicted of damaging plover habitat

The Town was charged with damaging plover habitat contrary to s. 10(1)(a) of the ESA,

as a result of the raking performed in April 2017. On July 25, 2018, the Town was charged with
a second count of damaging plover habitat contrary to s. 10(1)(a) of the ESA, as a result of the
work with the bulldozer performed on August 2017.
24.

In convicting the Town on both charges, the Justice of the Peace found, contrary to the

opinion of the Crown experts, that the entirety of Sauble Beach was piping plover “habitat” and
that “damage” meant to do “something that makes [habitat] less attractive, useful or valuable”.
He concluded that raking the beach “would be an example of making the beach less attractive,
useful or valuable”, even “minor or temporary in nature”.
Reasons for Decision of Justice of the Peace C.W. Anderson, at pp.
7-8 (Motion Record, Tab 6, pp. 41-42)

v.
25.

Robinson qualified as expert witness over Town’s objection

The Justice of the Peace relied on the evidence of Suzanne Robinson to convict the

Town. Robinson was tendered by the Crown as an expert on piping plovers and their habitat. The
Justice of the Peace qualified Robinson as an expert over the Town’s objection that she lacked
the necessary independence and impartiality required of an expert, as per the test laid out by the
Supreme Court of Canada in White Burgess.
26.

Robinson has been employed as a biologist with the MNRF since September 2007. She

has been responsible for the implementation of the Piping Plover Recovery Program at the
Midhurst district, which includes Sauble Beach.

-727.

Robinson worked closely with other members of the MNRF team, including the

enforcement branch.
28.

Since 2008, Robinson was the principal MNRF liaison with the Town about beach

maintenance and plovers. She appeared before the Town’s Council in 2008, 2011 and 2014. She
has been central to the MNRF’s views on what the Town can and cannot do on Sauble Beach.
She testified that she expected that her advice and direction to the Town to be complied with.
29.

Robinson was told of the Town’s maintenance work immediately after it was done in

April and September. The MNRF started its investigations immediately after the work. Robinson
testified that she believed the Town was guilty in April and September 2017 after being told of
the work even though she never attended the beach to review the work and hadn’t conducted an
investigation.
Voir Dire of Robinson, at p. 60, ln. 18 to p. 61, ln. 28 (Motion
Record, Tab 12, pp. 138-139)
30.

The MNRF undertook a lengthy investigation. The trial testimony was that it could not

make a charging decision without expert opinion as to whether habitat had been damaged. On
November 10, 2017, after all interviews were complete, Staff Sergeant Maw, who was in charge
of the investigation, asked Robinson for a written opinion as to whether the Town’s maintenance
work had damaged habitat within the meaning of the ESA. The purpose of the opinion was to
assist the enforcement branch in determining whether to press charges
Cross-Examination of Mauthe, at p. 56, lns. 5-24 (Motion Record,
Tab 10, p. 130)
Trial Exhibit 16, Email from Rick Maw to Suzanne Robinson
(Motion Record, Tab 18, p. 183)

-8Voir Dire of Robinson, at p. 64, lns. 20-25 (Motion Record, Tab
12, p. 140)
31.

Robinson enlisted her colleague Jodi Benvenuti to help her. Benvenuti and Robinson

collaborated on the opinion for months. Benvenuti suggested inserting photographs into the
opinion to make it more “impactful”:
This sets the stage visually to develop a mental picture of exactly
what habitat is which I think is super important. The reader will
see adults cozying up to their chicks next to a piece of driftwood or
brooding next to a sandy hummock, then they see birds and
facilities of birds foraging among the driftline or in the vegetation,
etc, etc…THEN they all of a sudden see a completely denuded
beach!!! Visually I think this is very impactful!
Trial Exhibit 17, Email from Benvenuti to Robinson (Motion
Record, Tab 19, p. 184)
32.

Robinson’s opinion went beyond the question of whether habitat was damaged. She

opined on s. 9 of the ESA and recommended laying additional charges for harassing and harming
a species. She had not been asked to do this.
Trial Exhibit 19, Email and attached draft memo (Motion Record,
Tab 20, pp. 186, 207)
33.

A draft of Robinson’s opinion on the fall maintenance work was circulated to prosecution

counsel, who opined that the report had to be modified to make Robinson appear more objective:
He [Wilkie] really had 4 suggestions:
Your roll [sic] with this doc is to provide an opinion on whether
there [sic] the habitat was damaged or destroyed and not about
whether that is a violation of the ESA. It just presents you as being
more objective. [Emphasis added]
Trial Exhibit 21, Email from Maw to Robinson (Motion Record,
Tab 21, pp. 210-211)
34.

Officer Mauthe testified that Robinson was an important part of the “team” that

investigated and laid charges. She was told that enforcement needed her opinion before it could

-9charge. The first charge against the town was laid the same day Robinson finalized her report.
Mauthe testified that he would not have laid charges without her opinion.
Cross-examination of Mauthe, p. 46, ln 20 to p. 47, ln 14 (Motion
Record, Tab 10, pp. 128-129)
PART IV - STATEMENT OF ISSUES, LAW & AUTHORITIES
A.

Test for leave to appeal

35.

To obtain leave to appeal to this Court from a Provincial Offences Act the Town must

show :
(a)

the proposed appeal is on a question(s) of law alone; and

(b)

there are “special grounds” for leave to be granted
Provincial Offences Act, R.S.O. 1990, c. P. 33 (“POA”), s. 139(1)

36.

The meaning of “special grounds” is informed by s. 139(2) of the POA, which requires

that the Court be satisfied that “it is essential in the public interest or for the due administration
of justice that leave be granted.” This means that the legal issue raised “should be significant and
have some broad importance.”
Provincial Offences Act, R.S.O. 1990, c. P. 33, s. 139(2)
R. v. Morillo, 2018 ONCA 582 (Chambers), at paras. 8-9
(Applicant’s BOA, Tab 2)
B.

Interpretation of “damage” warrants leave

i.
37.

Interpretation of statutes constitute “special grounds”

This Court has repeatedly found that the interpretation of a statute that has not yet

received appellate consideration provides “special grounds” for granting leave. Interpretation of
a statute is a question of law.

-1038.

In Ontario (Labour) v. Sudbury (City), Justice Brown granted leave where the proposed

appeal concerned the interpretation of the term “employer” in the Occupational Health and
Safety Act. He noted that the interpretation adopted by the courts below may eventually be found
to be “free from legal error”, but held that the question of whether a municipality could be an
“employer” under the act would impact a large number of projects and was of interest to the
public at large.
Ontario (Labour) v. Sudbury (City), 2019 ONCA 854 (Chambers),
at para. 6 (Applicant’s BOA, Tab 3)
39.

In Ontario Securities Commission v. Tiffin, the issue was the interpretation of the term

“security” in the Securities Act. Justice Brown granted leave, holding that the case concerned the
“regulatory reach of the Ontario Securities Act” and thus engaged “broader public interests
beyond the specific interests of the parties to this proceeding.”
Ontario Securities Commission v. Tiffin, 2018 ONCA 953
(Chambers), at paras. 3-4 (Applicant’s BOA, Tab 4)
40.

In R. v. Hicks, Chief Justice Strathy granted leave where the proposed appeal concerned

the interpretation of a Regulation to the Courts of Justice Act dealing with Provincial Offences
matters. The Chief Justice noted that the issues were:
questions of law involving a statute of general application in the
prosecution of provincial offences that have potential significance
for the rights of motorists throughout the province. They appear to
be questions of first impression.
R. v. Hicks, 2014 ONCA 756 (Chambers), at para. 22 (Applicant’s
BOA, Tab 5)
41.

Finally, R. v. Castonguay Blasting Ltd. engaged the proper interpretation of the

Environmental Protection Act. The key issue was whether the potential environmental impact of
an incident had to be more than trivial or minimal to trigger a duty to report. Chief Justice

-11Winkler granted leave to appeal, holding that the duty to report could be relevant to a range of
activities and that the pubic required “direction from the statute, as interpreted by the court, as to
when this duty will be triggered.” Chief Justice Winkler rejected the Crown’s suggestion that
prosecutorial discretion could be relied upon to provide this guidance.
R. v. Castonguay Blasting Ltd., 2011 ONCA 292 (Chambers), at
paras. 16-22 (Applicant’s BOA, Tab 6)

ii.
42.

Interpretation of “damage” under ESA is essential to the public interest

It is essential to the public interest that this Court provide guidance on the meaning and

scope of the term “damage” in the Endangered Species Act. There is presently no jurisprudence
beyond the lower court decisions in this case interpreting this term.
43.

The Endangered Species Act imposes significant penalties on individuals and

corporations that “damage” habitat. It is important that the public understand what damage
means so that they have proper notice of the scope of the prohibition. As in Castonguay Blasting
and Tiffin, the regulatory reach of the statute and the situations in which liability can exist must
be clarified.
44.

As interpreted by the Justice of the Peace, damage includes a minor or temporary change

to habitat that makes it “less attractive, useful or valuable.” This is a very broad interpretation
that threatens to apply to trivial acts. A temporary, minor impairment to an area’s attractiveness
will be caught by s. 10(1)(a). It is important that this Court consider whether such a broad
interpretation is correct.
45.

As Chief Justice Winkler made clear in Castonguay Blasting, it is irrelevant that the

Crown may choose not to pursue charges for minor impacts to habitat. Prosecutorial discretion

-12cannot be relied upon to set the parameters of an offence. Such guidance must come from the
courts.

iii.
46.

Good reason to doubt correctness of interpretation below

The potential merit of an appeal is relevant to the leave test, though not a necessary part

of the test. The Court does not have to conclude that the proposed appeal has any particular
degree of merit in order to grant leave. As Justice Brown noted in Ontario v. Sudbury, even
though the lower court interpretation may prove correct, appellate interpretation of a statute is in
the public interest.
47.

In any event, there is merit to the Town’s appeal. The Endangered Species Act defines

“habitat” as an “area on which the species depends, directly or indirectly, to carry on its life
processes”. Habitat is a functional definition which is based on a relationship of dependency
between the species and the area.
Endangered Species Act, 2007, S.O. 2007, c. 6, at s. 2(1)
48.

Given the definition of habitat, “damage” to habitat must involve a negative impact to the

species. Damage to habitat must necessarily impair the species’ ability to depend on the area. If a
change to land does not have any impact on the species, its “habitat” quality is fully intact and
has suffered no damage.
49.

The Justice of the Peace’s interpretation of “damage” ignores this dependency

relationship. He found that there was no need to show any impact to the plovers at all in order to
prove damage to habitat. He found that a minor, temporary impact to the attractiveness of the
beach was sufficient to constitute damage. This interpretation ignores the meaning of “habitat”

-13and fails to have regard to the purpose of the protection of habitat, which is to ensure that species
are able to continue carrying out their life processes.
50.

The Justice of the Peace further erred by basing his interpretation on a dictionary

definition of damage, rather than interpreting the term in the context of the purposes of the
Endangered Species Act. As this Court has held, dictionary definitions fail to account for the
context within which a statute’s language is used. The purpose of the Act, as this Court has
explained, is to balance protection of listed species with the economics of industries operating
under the auspices of the Act. The dictionary definition adopted by the Justice of the Peace
ignores this context entirely.
Ontario (Community Safety and Correctional Services) v. Ontario
(Information and Privacy Commissioner), 2011 ONCA 32, at
paras. 30-31 (Applicant’s BOA, Tab 1)
Wildlands League v. Ontario (Lieutenant Governor in Council),
2016 ONCA 741, at para. 8 (Applicant’s BOA, Tab 7)
51.

It is important that this issue be considered and decided by this Court. The scope of s.

10(1) is of broad importance and requires appellate review.
C.

Application of White Burgess to regulatory context warrants leave

i.
52.

White Burgess test important to administration of justice

As noted above, “special grounds” exist where resolution of an issue is essential for the

due administration of justice. The proper application of White Burgess in the regulatory context
is essential to the administration of justice, as it concerns the admissibility of expert evidence
against defendants to regulatory offences.

-1453.

In York (Regional Municipality) v. Irwin, Justice van Rensburg granted leave to appeal

convictions under the Building Code Act where the issue concerned the application of the
collateral attack doctrine. She found that the broader public interest was engaged by “the
precedential value of the OCJ justice’s decision” regarding the applicability of collateral attack.
York (Regional Municipality) v. Irwin, 2020 ONCA 44
(Chambers), at para. 10 (Applicant’s BOA, Tab 8)
54.

The application of a legal rule to a particular context can warrant appellate consideration.

In R. v Morillo, Justice Paciocco granted leave to appeal a traffic court conviction on the basis of
an alleged W.(D.) error. In granting leave, he noted that “this Court has yet to affirm the
importance of the rule in W.(D.) in traffic court prosecutions, or to provide direct guidance to
Justices of the Peace on its proper application.” Given that, Justice Paciocco found it to be
essential to the due administration of justice that leave be granted.
R. v. Morillo, 2018 ONCA 582 (Chambers), at para. 39
(Applicant’s BOA, Tab 2)
55.

This Court has not considered the application of the White Burgess test in the context of

the Provincial Offences Act or provided direct guidance to Justices of the Peace on its proper
application. The precedential value of the Justice of the Peace’s decision, finding that a direct
participant in an investigation was sufficiently independent to act as an impartial expert, must be
considered by this Court. There are special grounds to grant leave on this issue.

ii.
56.

Good reason to doubt correctness of application of test below

As with the error relating to the interpretation of s. 10(1) of the Endangered Species Act,

it is not necessary for this Court to analyze the strength of the proposed appeal regarding White
Burgess. But there is good reason to doubt that the correctness of the decisions below.

-1557.

The Justice of the Peace held that the White Burgess test applied in “a more limited

scope” to the context of a regulatory offence. He cited no law for this proposition. The White
Burgess test does not simply apply to criminal proceedings, as the Justice of the Peace suggested.
Indeed, the White Burgess case itself was a civil proceeding. It was an error for the Justice of the
Peace to relax the standards of independence and impartiality expected of an expert witness
simply because of the regulatory context of the proceeding.
White Burgess Langille Inman v. Abbott and Haliburton Company
Limited, [2015] 2 S.C.R. 182 (Applicant’s BOA, Tab 9)
58.

The Appeal Judge stated that the Justice of the Peace’s suggestion that White Burgess

applied in a “more limited scope” required “careful consideration”. But she did not actually
consider the matter. At no point did the Appeal Judge determine whether the Justice of the Peace
was correct in his description of the scope of the White Burgess test. Instead, she found that the
Justice of the Peace’s decision was entitled to deference.
Appeal Decision, at paras. 68 and 77 (Motion Record, Tab 8, pp.
74-76)
59.

It was an error for the Appeal Judge to grant deference to the Justice of the Peace, given

his failure to properly articulate and apply the White Burgess test. This error of law made
deference inappropriate. Further, the Appeal Judge’s failure to squarely consider the application
of White Burgess in the regulatory context leaves the Justice of the Peace’s decision with
precedential value, to be improperly applied in future prosecutions under the Provincial Offences
Act.

-16PART V - ORDER REQUESTED
60.

The Town respectfully requests an order granting leave to appeal from the decision of

Justice Morneau.
ALL OF WHICH IS RESPECTFULLY SUBMITTED this 21st day of April, 2021.
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SCHEDULE “B”
TEXT OF STATUTES, REGULATIONS & BY-LAWS
1.

Provincial Offences Act, R.S.O. 1990, c. P. 33 (“POA”), s. 139(1) & (2):
Appeal to Court of Appeal
139 (1) An appeal lies from the judgment of the Ontario Court of
Justice in an appeal under section 135 to the Court of Appeal, with
leave of a judge of the Court of Appeal, on special grounds, upon
any question of law alone.
Grounds for leave
(2) No leave to appeal shall be granted under subsection (1) unless
the judge of the Court of Appeal considers that in the particular
circumstances of the case it is essential in the public interest or for
the due administration of justice that leave be granted.

2.

Endangered Species Act, 2007, S.O. 2007, c. 6, ss. 2(1), 10(1):
Definitions
2 (1) In this Act,…
“habitat” means,
(a) with respect to a species of animal, plant or other organism for
which a regulation made under clause 56 (1) (a) is in force, the
area prescribed by that regulation as the habitat of the species, or
(b) with respect to any other species of animal, plant or other
organism, an area on which the species depends, directly or
indirectly, to carry on its life processes, including life processes
such as reproduction, rearing, hibernation, migration or feeding,
and includes places in the area described in clause (a) or (b),
whichever is applicable, that are used by members of the species as
dens, nests, hibernacula or other residences; (“habitat”)

-4Prohibition on damage to habitat, etc.
10 (1) No person shall damage or destroy the habitat of,
(a) a species that is listed on the Species at Risk in Ontario List as
an endangered or threatened species; or
(b) a species that is listed on the Species at Risk in Ontario List as
an extirpated species, if the species is prescribed by the regulations
for the purpose of this clause.
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